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as the basic * * * workday or work-
week” and not for some other reason.
Thus, if the basic workday is estab-
lished in good faith as the hours from
8 a.m. to 5 p.m. a premium of time and
one-half paid for hours between 5 p.m.
and 8 a.m. would qualify as an over-
time premium. However, where the
contract does not provide for the pay-
ment of a premium except for work be-
tween midnight and 6 a.m. the pre-
mium would not qualify under this sec-
tion since it is not a premium paid for
work outside the established workday
but only for certain special hours out-
side the established workday, in most
instances because they are undesirable
hours. Similarly, where payments of
premium rates for work are made after
5 p.m. only if the employee has not had
a meal period or rest period, they are
not regarded as overtime premiums;
they are premiums paid because of un-
desirable working conditions.

(c) Payment in pursuance of agreement.
Premiums of the type which section
7(e)(7) authorizes to be treated as over-
time premiums must be paid ‘‘in pursu-
ance of an applicable employment con-
tract or collective bargaining agree-
ment,” and the rates of pay and the
daily and weekly work periods referred
to must be established in good faith by
such contract or agreement. Although
as a general rule a collective bar-
gaining agreement is a formal agree-
ment which has been reduced to writ-
ing, an employment contract for pur-
poses of section 7(e)(7) may be either
written or oral. Where there is a writ-
ten employment contract and the prac-
tices of the parties differ from its pro-
visions, it must be determined whether
the practices of the parties have modi-
fied the contract. If the practices of the
parties have modified the written pro-
visions of the contract, the provisions
of the contract as modified by the prac-
tices of the parties will be controlling
in determining whether the require-
ments of section 7(e)(7) are satisfied.
The determination as to the existence
of the requisite provisions in an appli-
cable oral employment contract will
necessarily be based on all the facts,
including those showing the terms of
the oral contract and the actual em-
ployment and pay practices there-
under.
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§778.205 Premiums for weekend and
holiday work—example.

The application of section 7(e)(6) may
be illustrated by the following exam-
ple: Suppose an agreement of employ-
ment calls for the payment of $7.50 an
hour for all hours worked on a holiday
or on Sunday in the operation of ma-
chines by operators whose maximum
hours standard is 40 hours and who are
paid a bona fide hourly rate of $5 for
like work performed during non-
overtime hours on other days. Suppose
further that the workweek of such an
employee begins at 12:01 a.m. Sunday,
and in a particular week he works a
schedule of 8 hours on Sunday and on
each day from Monday through Satur-
day, making a total of 56 hours worked
in the workweek. Tuesday is a holiday.
The payment of $320 to which the em-
ployee is entitled under the employ-
ment agreement will satisfy the re-
quirements of the Act since the em-
ployer may properly exclude from the
regular rate the extra $20 paid for work
on Sunday and the extra $20 paid for
holiday work and credit himself with
such amount against the statutory
overtime premium required to be paid
for the 16 hours worked over 40.

[46 FR 7311, Jan. 23, 1981]

§778.206 Premiums for work outside
basic workday or workweek—exam-
ples.

The effect of section 7(e)(7) where
“clock pattern’” premiums are paid
may be illustrated by reference to pro-
visions typical of the applicable collec-
tive bargaining agreements tradition-
ally in effect between employers and
employees in the longshore and steve-
doring industries. These agreements
specify straight time rates applicable
during the hours established in good
faith under the agreement as the basic,
normal, or regular workday and work-
week. Under one such agreement, for
example, such workday and workweek
are established as the first 6 hours of
work, exclusive of mealtime, each day,
Monday through Friday, between the
hours of 8 a.m. and 5 p.m. Under an-
other typical agreement, such workday
and workweek are established as the
hours between 8 a.m. and 12 noon and
between 1 p.m. and 5 p.m., Monday
through Friday. Work outside such
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