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all practical purposes, the formula be-
comes meaningless as a measure of
contributions, would not meet the re-
quirements.

(4) The employer’s contributions
must be paid irrevocably to a trustee
or third person pursuant to an insur-
ance agreement, trust or other funded
arrangement. The trustee must assume
the usual fiduciary responsibilities im-
posed upon trustees by applicable law.
The trust or fund must be set up in
such a way that in no event will the
employer be able to recapture any of
the contributions paid in nor in any
way divert the funds to his own use or
benefit. (It should also be noted that in
the case of joint employer-employee
contributory plans, where the em-
ployee contributions are not paid over
to a third person or to a trustee unaf-
filiated with the employer, violations
of the Act may result if the employee
contributions cut into the required
minimum or overtime rates. See part
531 of this chapter.) Although an em-
ployer’s contributions made to a trust-
ee or third person pursuant to a benefit
plan must be irrevocably made, this
does not prevent return to the em-
ployer of sums which he had paid in ex-
cess of the contributions actually
called for by the plan, as where such
excess payments result from error or
from the necessity of marking pay-
ments to cover the estimated cost of
contributions at a time when the exact
amount of the necessary contributions
under the plan is not yet ascertained.
For example, a benefit plan may pro-
vide for definite insurance benefits for
employees in the event of the hap-
pening of a specified contingency such
as death, sickness, accident, etc., and
may provide that the cost of such defi-
nite benefits, either in full or any bal-
ance in excess of specified employee
contributions, will be borne by the em-
ployer. In such a case the return by the
insurance company to the employer of
sums paid by him in excess of the
amount required to provide the bene-
fits which, under the plan, are to be
provided through contributions by the
employer, will not be deemed a recap-
ture or diversion by the employer of
contributions made pursuant to the
plan.
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(5) The plan must not give an em-
ployee the right to assign his benefits
under the plan nor the option to re-
ceive any part of the employer’s con-
tributions in cash instead of the bene-
fits under the plan: Provided, however,
That if a plan otherwise qualified as a
bona fide benefit plan under section
7(e)(4) of the Act, it will still be re-
garded as a bona fide plan even though
it provides, as an incidental part there-
of, for the payment to an employee in
cash of all or a part of the amount
standing to his credit (i) at the time of
the severance of the employment rela-
tion due to causes other than retire-
ment, disability, or death, or (ii) upon
proper termination of the plan, or (iii)
during the course of his employment
under circumstances specified in the
plan and not inconsistent with the gen-
eral purposes of the plan to provide the
benefits described in section 7(e)(4) of
the Act.

(b) Plans under section 401(a) of the In-
ternal Revenue Code. Where the benfit
plan or trust has been approved by the
Bureau of Internal Revenue as satis-
fying the requirements of section 401(a)
of the Internal Revenue Code in the ab-
sence of evidence to the contrary, the
plan or trust will be considered to meet
the conditions specified in paragraphs
(a)(1), (4), and (5) of this section.

[33 FR 986, Jan. 26, 1968, as amended at 46 FR
7312, Jan. 23, 1981]

PAYMENTS NOT FOR HOURS WORKED

§778.216 The provisions of section

7(e)(2) of the Act.

Section 7(e)(2) of the Act provides
that the term ‘‘regular rate’ shall not
be deemed to include ‘‘payments made
for occasional periods when no work is
performed due to vacation, holiday, ill-
ness, failure of the employer to provide
sufficient work, or other similar cause;
reasonable payments for traveling ex-
penses, or other expenses, incurred by
an employee in the furtherance of his
employer’s interests and properly reim-
bursable by the employer; and other
similar payments to an employee
which are not made as compensation
for his hours of employment * * *.’
However, since such payments are not
made as compensation for the employ-
ee’s hours worked in any workweek, no
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part of such payments can be credited
toward overtime compensation due
under the Act.

§778.217 Reimbursement for expenses.

(a) General rule. Where an employee
incurs expenses on his employer’s be-
half or where he is required to expend
sums solely by reason of action taken
for the convenience of his employer,
section 7(e)(2) is applicable to reim-
bursement for such expenses. Pay-
ments made by the employer to cover
such expenses are not included in the
employee’s regular rate (if the amount
of the reimbursement reasonably ap-
proximates the expenses incurred).
Such payment is not compensation for
services rendered by the employees
during any hours worked in the work-
week.

(b) Ilustrations. Payment by way of
reimbursement for the following types
of expenses will not be regarded as part
of the employee’s regular rate:

(1) The actual amount expended by
an employee in purchasing supplies,
tools, materials, or equipment on be-
half of his employer.

(2) The actual or reasonably approxi-
mate amount expended by an employee
in purchasing, laundering or repairing
uniforms or special clothing which his
employer requires him to wear.

(3) The actual or reasonably approxi-
mate amount expended by an em-
ployee, who is traveling ‘“over the
road” on his employer’s business, for
transportation (whether by private car
or common carrier) and living expenses
away from home, other travel ex-
penses, such as taxicab fares, incurred
while traveling on the employer’s busi-
ness.

(4) “‘Supper money’, a reasonable
amount given to an employee, who or-
dinarily works the day shift and can
ordinarily return home for supper, to
cover the cost of supper when he is re-
quested by his employer to continue
work during the evening hours.

(5) The actual or reasonably approxi-
mate amount expended by an employee
as temporary excess home-to-work
travel expenses incurred (i) because the
employer has moved the plant to an-
other town before the employee has
had an opportunity to find living quar-
ters at the new location or (ii) because
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the employee, on a particular occasion,
is required to report for work at a
place other than his regular workplace.

The foregoing list is intended to be il-
lustrative rather than exhaustive.

(c) Payments excluding expenses. It
should be noted that only the actual or
reasonably approximate amount of the
expense is excludable from the regular
rate. If the amount paid as ‘‘reim-
bursement’’ is disproportionately
large, the excess amount will be in-
cluded in the regular rate.

(d) Payments for expenses personal to
the employee. The expenses for which
reimbursement is made must in order
to merit exclusion from the regular
rate under this section, be expenses in-
curred by the employee on the employ-
er’s behalf or for his benefit or conven-
ience. If the employer reimburses the
employee for expenses normally in-
curred by the employee for his own
benefit, he is, of course, increasing the
employee’s regular rate thereby. An
employee normally incurs expenses in
traveling to and from work, buying
lunch, paying rent, and the like. If the
employer reimburses him for these nor-
mal everyday expenses, the payment is
not excluded from the regular rate as
“reimbursement for expenses.”” Wheth-
er the employer ‘“‘reimburses’ the em-
ployee for such expenses or furnishes
the facilities (such as free lunches or
free housing), the amount paid to the
employee (or the reasonable cost to the
employer or fair value where facilities
are furnished) enters into the regular
rate of pay as discussed in §778.116. See
also §531.37(b) of this chapter.

§778.218 Pay for certain idle hours.

(a) General rules. Payments which are
made for occasional periods when the
employee is not at work due to vaca-
tion, holiday, illness, failure of the em-
ployer to provide sufficient work, or
other similar cause, where the pay-
ments are in amounts approximately
equivalent to the employee’s normal
earnings for a similar period of time,
are not made as compensation for his
hours of employment. Therefore, such
payments may be excluded from the
regular rate of pay under section 7(e)(2)
of the Act and, for the same reason, no
part of such payments may be credited
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