§778.328

at these ‘‘rates’) $6 an hour regardless
of the number of overtime hours
worked. This is an obvious book-
keeping device designed to avoid the
payment of overtime compensation and
is not in accord with the law. See
Walling v. Green Head Bit & Supply Co.,
138 F. 2d 453. The regular rate of pay of
this employee for overtime purposes is,
obviously, the rate he earns in the nor-
mal nonovertime week—in this case, $6
per hour.

(b) The situation is different in de-
gree but not in principle where employ-
ees who have been at a bona fide $6 rate
usually working 50 hours and taking
home $330 as total straight time and
overtime pay for the week are, during
occasional weeks, cut back to 42 hours.
If the employer raises their rate to
$7.65 for such weeks so that their total
compensation is $328.95 for a 42-hour
week the question may properly be
asked, when they return to the 50-hour
week, whether the $6 rate is really
their regular rate. Are they putting in
8 additional hours of work for that
extra $1.05 or is their ‘“‘regular” rate
really now $7.65 an hour since this is
what they earn in the short workweek?
It seems clear that where different
rates are paid from week to week for
the same work and where the dif-
ference is justified by no factor other
than the number of hours worked by
the individual employee—the longer he
works the lower the rate—the device is
evasive and the rate actually paid in
the shorter or nonovertime week is his
regular rate for overtime purposes in
all weeks.

[46 FR 7317, Jan. 23, 1981; 46 FR 33516, June 30,
1981]

§778.328 Plan for gradual permanent
reduction in schedule.

In some cases, pursuant to a definite
plan for the permanent reduction of
the normal scheduled workweek from
say, 48 hours to 40 hours, an agreement
is entered into with a view to lessening
the shock caused by the expected re-
duction in take-home wages. The
agreement may provide for a rising
scale of rates as the workweek is
gradually reduced. The varying rates
established by such agreement will be
recognized as bona fide in the weeks in
which they are respectively operative
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provided that (a) the plan is bona fide
and there is no effort made to evade
the overtime requirements of the Act;
(b) there is a clear downward trend in
the duration of the workweek through-
out the period of the plan even though
fluctuations from week-to-week may
not be constantly downward; and (c)
the various rates are operative for sub-
stantial periods under the plan and do
not vary from week-to-week in accord-
ance with the number of hours which
any particular employee or group hap-
pens to work.

§778.329 Alternating workweeks of
different fixed lengths.

In some cases an employee is hired
on a salary basis with the under-
standing that his weekly salary is in-
tended to cover the fixed schedule of
hours (and no more) and that this fixed
schedule provides for alternating work-
weeks of different fixed lengths. For
example, many offices operate with
half staff on Saturdays and, in con-
sequence, employees are hired at a
fixed salary covering a fixed working
schedule of 7 hours a day Monday
through Friday and 5 hours on alter-
nate Saturdays. The parties agree that
extra compensation is to be paid for all
hours worked in excess of the schedule
in either week at the base rate for
hours between 35 and 40 in the short
week and at time and one-half such
rate for hours in excess of 40 in all
weeks. Such an arrangement results in
the employee’s working at two dif-
ferent rates of pay—one thirty-fifth of
the salary in short workweeks and one-
fourtieth of the salary in the longer
weeks. If the provisions of such a con-
tract are followed, if the nonovertime
hours are compensated in full at the
applicable regular rate in each week
and overtime compensation is properly
computed for hours in excess of 40 at
time and one-half the rate applicable
in the particular workweek, the over-
time requirements of the Fair Labor
Standards Act will be met. While this
situation bears some resemblance to
the one discussed in §778.327 there is
this significant difference; the arrange-
ment is permanent, the length of the
respective workweeks and the rates for
such weeks are fixed on a permanent-
schedule basis far in advance and are
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therefore not subject to the control of
the employer and do not vary with the
fluctuations in business. In an arrange-
ment of this kind, if the employer re-
quired the employee to work on Satur-
day in a week in which he was sched-
uled for work only on the Monday
through Friday schedule, he would be
paid at his regular rate for all the Sat-
urday hours in addition to his salary.

PRIZES AS BONUSES

§778.330 Prizes or contest awards gen-
erally.

All compensation (except statutory
exclusions) paid by or on behalf of an
employer to an employee as remunera-
tion for employment must be included
in the regular rate, whether paid in the
form of cash or otherwise. Prizes are
therefore included in the regular rate if
they are paid to an employee as remu-
neration for employment. If therefore
it is asserted that a particular prize is
not to be included in the regular rate,
it must be shown either that the prize
was not paid to the employee for em-
ployment, or that it is not a thing of
value which is part of wages.

§778.331 Awards for performance on
the job.

Where a prize is awarded for the qual-
ity, quantity or efficiency of work done
by the employee during his customary
working hours at his normal assigned
tasks (whether on the employer’s
premises or elsewhere) it is obviously
paid as additional remuneration for
employment. Thus prizes paid for co-
operation, courtesy, efficiency, highest
production, best attendance, best qual-
ity of work, greatest number of over-
time hours worked, etc., are part of the
regular rate of pay. If the prize is paid
in cash, the amount paid must be allo-
cated (for the method of allocation see
§778.209) over the period during which
it was earned to determine the result-
ant increase in the average hourly rate
for each week of the period. If the prize
is merchandise, the cost to the em-
ployer is the sum which must be allo-
cated. Where the prize is either cash or
merchandise, with the choice left the
employee, the amount to be allocated
is the amount (or the cost) of the ac-
tual prize he accepts.

§778.333

§778.332 Awards for activities not nor-
mally part of employee’s job.

(a) Where the prize is awarded for ac-
tivities outside the customary working
hours of the employee, beyond the
scope of his customary duties or away
from the employer’s premises, the
question of whether the compensation
is remuneration for employment will
depend on such factors as the amount
of time, if any, spent by the employee
in competing, the relationship between
the contest activities and the usual
work of the employee, whether the
competition involves work usually per-
formed by other employees for employ-
ers, whether an employee is specifi-
cally urged to participate or led to be-
lieve that he will not merit promotion
or advancement unless he participates.

(b) By way of example, a prize paid
for work performed in obtaining new
business for an employer would be re-
garded as remuneration for employ-
ment. Although the duties of the em-
ployees who participate in the contest
may not normally encompass this type
of work, it is work of a kind normally
performed by salesmen for their em-
ployers, and the time spent by the em-
ployee in competing for such a prize
(whether successfully or not) is work-
ing time and must be counted as such
in determining overtime compensation
due under the Act. On the other hand a
prize or bonus paid to an employee
when a sale is made by the company’s
sales representative to a person whom
he recommended as a good sales pros-
pect would not be regarded as com-
pensation for services if in fact the
prize-winner performed no work in se-
curing the name of the sales prospect
and spent no time on the matter for
the company in any way.

§778.333 Suggestion system awards.

The question has been raised whether
awards made to employees for sugges-
tions submitted under a suggestion
system plan are to be regarded as part
of the regular rate. There is no hard
and fast rule on this point as the term
‘‘suggestion system’ has been used to
describe a variety of widely differing
plans. It may be generally stated, how-
ever, that prizes paid pursuant to a
bona fide suggestion system plan may
be excluded from the regular rate at
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