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the power or authority to control. In
relation to the performance of the de-
scribed activities, the ‘‘control,” re-
ferred to in the definition in section
3(r) includes the power to direct, re-
strict, regulate, govern, or administer
the performance of the activities.
““Common’” control includes the shar-
ing of control and it is not limited to
sole control or complete control by one
person or corporation. “Common’’ con-
trol therefore exists where the per-
formance of the described activities are
controlled by one person or by a num-
ber of persons, corporations, or other
organizational units acting together.
This is clearly supported by the defini-
tion which specifically includes in the
“enterprise’ all such activities wheth-
er performed by ‘“‘one or more cor-
porate or other organizational units.”
The meaning of ‘““‘common control” is
discussed comprehensively in part 776
of this chapter.

§779.222 Ownership as factor.

As pointed out in §779.215 “‘unified
operation” and ‘‘common control’” do
not refer to the ownership of the de-
scribed activities but only to their per-
formance. It is clear, however, that
ownership may be an important factor
in determining whether the activities
are performed through ‘‘unified oper-
ation or common control.”” Thus com-
mon control may exist where there is
common ownership. Where the right to
control, one of the prerogatives of own-
ership, exists, there may be sufficient
““‘control’” to meet the requirements of
the statute. Ownership, or sufficient
ownership to exercise control, will be
regarded as sufficient to meet the re-
quirement of ‘‘common control.”
Where there is such ownership, it is im-
material that some segments of the re-
lated activities may operate on a semi-
autonomous basis, superficially free of
actual control, so long as the power to
exercise control exists through such
ownership. (See Wirtz v. Barnes Grocer
Co., 398 F. 2d 718 (C.A. 8).) For example,
a parent corporation may operate a
chain of retail or service establish-
ments which, for business reasons, may
be divided into several geographic
units. These units may have certain
autonomy as to purchasing, marketing,
labor relations, and other matters.
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They may be separately incorporated,
and each unit may maintain its own
records, including records of its profits
or losses. All the units together, in
such a case, will constitute a single en-
terprise with the parent corporation.
They would constitute a single busi-
ness organization under the ‘‘common
control” of the parent corporation so
long as they are related activities per-
formed for a common business purpose.
The common ownership in such cases
provides the power to exercise the
““‘control” referred to in the definition.
It is clear from the Act and the legisla-
tive history that the Congress did not
intend that such a chain organization
should escape the effects of the law
with respect to any segment of its busi-
ness merely by separately incor-
porating or otherwise dividing the re-
lated activities performed for a com-
mon business purpose.

§779.223 Control where ownership
vested in individual or single orga-
nization.

Ownership, sufficient to exercise
““‘control,” of course, exists where total
ownership is vested in a single person,
family unit, partnership, corporation,
or other single business organization.
Ownership sufficient to exercise ‘‘con-
trol” exist also where there is more
than 50 percent ownership of voting
stock. (See West v. Wal-Mart, 264 F.
Supp. 168 (W.D. Ark.).) But ‘“‘control”’
may exist with much more limited
ownership, and, in certain cases exists
in the absence of any ownership. The
mere ownership of stock in a corpora-
tion does not by itself establish the ex-
istence of the “‘control’” referred to in
the definition. The question whether
the ownership in a particular case in-
cludes the right to exercise the reqg-
uisite ‘“‘control” will necessarily de-
pend upon all the facts in the light of
the statutory provisions.

§779.224 Common control
cases.

(a) As stated in §779.215 ‘‘common
control” may exist with or without
ownership. The actual control of the
performance of the related activities is
sufficient to establish the ‘““‘control’ re-
ferred to in the definition. In some
cases an owner may actually relinquish

in other
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