Wage and Hour Division, Labor

that taxes are not excluded in meas-
uring this annual dollar volume. Thus,
the total cost to the enterprise of such
goods will be included in calculating
the $250,000. This will include all taxes
and other charges which the enterprise
must pay for such goods. Generally, all
charges will be included in the invoice
of the goods. But whether included in
the invoice or not, the total amount
which the enterprise is required to pay
for such goods, including charges for
transportation, insurance, delivery,
storage and any other will be included
in computing the $250,000. The dollar
volume of the goods purchased or re-
ceived by the enterprise is the ‘“‘an-
nual” volume. The method of calcu-
lating the annual dollar volume is ex-
plained in §779.266.

THE GASOLINE SERVICE ESTABLISHMENT
ENTERPRISE

§779.254 Summary of coverage and ex-
emptions prior to and following the
1966 amendments.

The ordinary gasoline service estab-
lishment is a covered enterprise under
the Act if it has an annual gross vol-
ume of sales made or business done of
not less than $250,000 a year, exclusive
of excise taxes at the retail level which
are separately stated, and meets the
other tests of section 3(s)(5) of the prior
Act and section 3(s)(1) of the amended
Act. Beginning February 1, 1969, enter-
prise coverage extends to any gasoline
service establishment in an enterprise
which has an annual gross volume in
such amount, even if the establish-
ment’s annual gross volume is less.
However, a gasoline service establish-
ment with gross sales of less than
$250,000, exclusive of excise taxes at the
retail level which are separately stat-
ed, may qualify for the minimum wage
and overtime pay exemption provided
in section 13(a)(2) of the Act if it meets
the requirements of that section. Sec-
tion 779.313 summarizes the require-
ments. An overtime pay exemption,
which was repealed by the 1966 amend-
ments, existed until February 1, 1967,
for employees of ordinary gasoline
service establishments under the prior
Act. Thus, nonexempt employees of a
covered gasoline service establishment
enterprise are subject to the minimum
wage standards for previously covered

§779.255

employment and the overtime pay re-
quirements for newly covered employ-
ment as listed below:

Minimum wage: Beginning

$1.40 an hour .........cccccevecncnne
$1.60 an hOUr ....ccvevricicinireeens

February 1, 1967.
February 1, 1968 and
thereafter.
Overtime pay after:
44 hours in a workweek
42 hours in a workweek ..
40 hours in a workweek ...............

February 1, 1967.

February 1, 1968.

February 1, 1969 and
thereafter.

The particular considerations affecting
coverage and exemptions are discussed
in subsequent sections. The statutory
language contained in section 3(s)(5) of
the prior Act and 3(s)(1) of the amended
Act may be found in §779.22.

§779.255 Meaning of “gasoline service
establishment.”

(a) A gasoline service station or es-
tablishment is one which is typically a
physically separate place of business
engaged primarily (“primarily”’ mean-
ing 50 percent or more) in selling gaso-
line and lubricating oils to the general
public at the station or establishment.
It may also sell other merchandise or
perform minor repair work as an inci-
dental part of the business. (See S.
Rept. 145, 87th Cong., first session, p.
32.) No difference in application of the
terms ‘‘gasoline service establishment”
and ‘‘gasoline service station’ was in-
tended by Congress (see Senate Report
cited above) and both carry the same
meaning.

(b) Under section 3(s)(5) of the prior
Act and until February 1, 1969, under
section 3(s)(1) of the amended Act, the
covered enterprise is always a single
establishment—a gasoline service es-
tablishment, even though such estab-
lishment may be a part of some larger
enterprise for purposes of other provi-
sions of the ‘“‘enterprise’ coverage of
the new amendments. As noted above
this term refers to what is commonly
known as a gasoline service station, a
separate ‘‘establishment.”” What con-
stitutes a separate establishment is
discussed in 8§§779.303 through 779.306.
While receipts from incidental sales
and services are included and counted
in determining the establishment’s an-
nual gross volume of sales for purposes
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§779.256

of enterprise coverage, the establish-
ment’s primary source of receipts must
be from the sale of gasoline and lubri-
cating oils. (See Senate Report cited
above.) An establishment which derives
the greater part of its income from the
sales of goods other than gasoline or
lubricating oils will not be considered
a ‘‘gasoline service establishment.”
The mere fact that an establishment
has a gasoline pump as an incidental
part of other business activities in
which it is principally engaged does
not constitute it “‘a gasoline service es-
tablishment” within the meaning and
for the purposes of these sections.

§779.256 Conditions for enterprise
coverage of gasoline service estab-
lishments.

(@) The requirement that the enter-
prise must be ‘“‘an enterprise engaged
in commerce or in the production of
goods for commerce’” is discussed in
§§779.237 through 779.243. Those sec-
tions explain which employees are en-
gaged in commerce or in the produc-
tion of goods for commerce, including
employees handling, selling, or other-
wise working on goods that have been
moved in or produced for commerce by
any person. In connection with the dis-
cussion in those sections as it concerns
employees of gasoline service estab-
lishments, it should be noted that as a
general rule such employees normally
are ‘‘engaged in commerce or in the
production of goods for commerce”
within the meaning of the Act. For ex-
ample, gasoline filling station employ-
ees servicing motor vehicles used in
interstate transportation or in the pro-
duction of goods for commerce have al-
ways been regarded as being ‘‘engaged
in commerce or in the production of
goods for commerce’”’ within the mean-
ing of the Act. Such employees will
also be considered as engaged in han-
dling, selling or otherwise working on
goods that have been moved in or pro-
duced for commerce by any person, if
the gasoline or lubricating oils or the
other goods with respect to which they
perform the described activities have
come from outside the State in which
the establishment is located.

(b) For periods before February 1,
1969, a gasoline service establishment
was within the scope of the enterprise
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coverage provisions of the Act only if
its annual gross volume of sales was
not less than $250,000, exclusive of ex-
cise taxes at the retail level which are
separately stated. Until such date, a
gasoline service establishment which
did not have such an annual gross vol-
ume of sales was not a covered enter-
prise, and enterprise coverage did not
extend to it by virtue of the fact that
it is an establishment of an enterprise
which meets coverage tests of section
3(s). In determining whether the estab-
lishment has the requisite annual gross
volume of sales the receipts from all
sales of the establishment are included
without limitation to the receipts from
sales of gasoline and lubricating oil. In
computing the annual gross volume of
sales the gross receipts from all types
of sales during a 12-month period are
included. These gross receipts are
measured by the price paid by the pur-
chaser of the goods or services sold by
the establishment (Sen. Rept. 1487, 89th
Cong. second session p. 7). Thus, where
the establishment sells gasoline for an
oil company on commission, annual
gross volume is based on the retail sale
price and not on the smaller amount
retained or received as commissions. A
further discussion of what sales are in-
cluded in the annual gross volume is
contained in §§779.258 through 779.260.

(¢) In computing the annual gross
volume of sales, excise taxes at the re-
tail level which are separately stated
are not counted. A discussion of the ex-
cise taxes which may be excluded under
this provision is contained in §§8779.261
through 779.264. Whether the particular
taxes are ‘‘excise taxes at the retail
level”” depends upon the facts in each
case. If the taxes are ‘“‘excise taxes at
the retail level’” they will be exclud-
able only if they are ‘‘separately stat-
ed.” Where a gasoline station posts a
sign on or alongside the gasoline
pumps indicating that a certain
amount per gallon is for a specific ex-
cise tax, this will meet the require-
ment of being ‘“‘separately stated’’. The
method of calculating annual gross vol-
ume of sales is explained in greater de-
tail in §§779.265 through 779.269.
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