§779.260

of the enterprise. However, the dollar
volume of an establishment derived
from transactions with other establish-
ments in the same enterprise does not
ordinarily constitute part of the an-
nual gross volume of the enterprise as
a whole. The computation of the an-
nual gross volume of sales or business
of the enterprise is made ‘“‘exclusive of
excise taxes at the retail level which
are separately stated’”. The taxes
which may be excluded are discussed in
§§779.261 through 779.264. The methods
of calculating the annual gross volume
of sales of an enterprise are set forth in
§§779.265 through 779.269.

(b) In the ordinary case the functions
of a leased department are controlled
or unified in such a way that it is in-
cluded in the establishment and there-
fore in the enterprise in which it is lo-
cated, as discussed in §779.225. The ap-
plicability of enterprise coverage and
certain exemptions to such a leased de-
partment depends upon the enterprise
coverage and the exemption status of
the establishment in which the leased
department is located. The annual
gross volume of such a leased depart-
ment is included in the annual gross
volume of the establishment in which
it is located as well as in the annual
gross volume of the enterprise of which
such establishment is a part.

(c) Likewise, where franchise or
other arrangements result in the cre-
ation of a larger enterprise by means of
operational restrictions so that the es-
tablishment, dealer, or concessionaire
is an integral part of the related activi-
ties of the enterprise which grants the
franchise, right, or concession, as dis-
cussed in §§779.229 and 779.232, it will
follow that the annual gross volume of
sales made or business done of such an
enterprise includes the dollar volume
of sales or business of each related es-
tablishment dealer, or concessionaire.

§779.260 Trade-in allowances.

Where merchandise is taken in trade
when a sale is made, the annual gross
volume of sales or business will include
the gross amount of the sale before de-
duction of the allowance on such trade-
in merchandise. This is so even though
an overallowance or excessive value is
allowed on the trade-in merchandise.
In turn, when the trade-in merchandise
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is sold the amount of the sale will be
included in the annual gross volume.

EXCISE TAXES

§779.261 Statutory provision.

Sections 3(s)(1) and 13(a)(2) of the
amended Act as well as sections 3(s)(1),
3(s)(2), 3(s)(5), and 13(a)(2)(iv) of the
prior Act provide for the exclusion of
‘‘excise taxes at the retail level which
are separately stated” in computing
the gross annual volume of sales or
business or the annual dollar volume of
sales for purposes of certain of the pro-
visions contained in those sections.
The Senate Committee report states as
follows with respect to this provision:

* * * in determining whether the enterprise
or establishment, as the case may be, has the
requisite annual dollar volume of sales, ex-
cise taxes will not be counted if they are
taxes that are collected at the retail level
and are separately identified in the price
charged the customer for the goods or serv-
ices at the time of the sale. Excise taxes
which are levied at the manufacturer’s,
wholesaler’s, or other distributive level will
not be excluded in calculating the dollar vol-
ume of sales nor will excise taxes be ex-
cluded in cases where the customer is
charged a single price for the merchandise or
services and the taxes are not separately
identified when the sale is made. (S. Rept.,
145, 87th Cong., first session, p. 39.)

In applying the above rules to deter-
mine annual gross volume of sales or
business under section 3(s) or annual
dollar volume of sales for purposes of
the $250,000 test under section 13(a)(2),
excise taxes which (a) are levied at the
retail level and (b) are separately stat-
ed and identified in the charge to the
customer at the time of sale need not
be included in the calculation of the
gross or dollar volume of sales. Excise
taxes which are levied at the manufac-
turer’s, wholesaler’s or other distribu-
tive level will not, ordinarily, be ex-
cluded in calculating the volume of
sales, nor will excise taxes, even if lev-
ied at the retail level, be excluded in
cases where the customer is charged a
single price for the merchandise or
services and the taxes are not sepa-
rately identified when the sale is made.
Excise taxes will be excludable whether
they are levied by the Federal, State,
or local government provided that the
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tax is “levied at the retail level’’ and
‘‘separately stated’.

§779.262
level.

(a) Federal excise taxes are imposed
at the retail level on highway vehicle
fuels other than gasoline under the
provisions of 26 U.S.C. 4041. Such excise
taxes are levied at the retail level on
any liquid fuel sold for use, or used in
a diesel-powered highway vehicle. A
similar tax is imposed on the sale of
such special motor fuels as benzene and
liquefied petroleum gas when used as a
motor fuel. To the extent that these
taxes are separately stated to the cus-
tomer, they may be excluded from
gross volume of sales. The extent to
which State taxes are levied at the re-
tail level, and thus excludable when
separately stated, depends, of course,
upon the law of the State concerned.
However, as a general rule, State,
county, and municipal sales taxes are
levied at the retail level, and to the ex-
tent that they are separately stated,
may be excluded. All State excise taxes
on gasoline are, for purposes of section
3(s), taxes levied at the retail level,
which, if separately stated, may be ex-
cluded.

(b) The circumstances surrounding
the levying and collection of the Fed-
eral excise taxes on gasoline, tires, and
inner tubes reflect that, although they
are listed under the title of ‘““Manufac-
turers Excise Taxes,” they are, in prac-
tical operation, taxes ‘“‘at the retail
level.” Federal excise taxes on gaso-
line, tires, and inner tubes, when ‘‘sep-
arately stated,” may therefore be ex-
cluded in computing the annual gross
volume of an enterprise for the purpose
of determining coverage under section
3(s)(1) of the Act and section 13(a)(2) for
purposes of applying the $250,000 test
for determining the retail and service
establishment exemption of an estab-
lishment in a covered enterprise.

Excise taxes at the retail

§779.263 Excise taxes not at the retail
level.

There are also a wide variety of taxes
levied at the manufacturer’s or dis-
tributor’s level and not at the retail
level. It should be noted, however, that
the circumstances surrounding the lev-
ying and collection of taxes must be

§779.265

carefully considered. The facts con-
cerning the levying and collection of
Federal excise taxes on alcoholic bev-
erages and tobacco reflect that such
taxes are upon the manufacture of
these products and that they are nei-
ther levied nor collected at the retail
level and thus are not excludable. How-
ever, in some cases the circumstances
may reflect that despite the fact that
such taxes may be levied upon the
manufacturer or distributor, neverthe-
less they may be, in practical oper-
ation, taxes at the retail level and may
be so regarded for the purpose of this
provision.

§779.264 Excise taxes separately stat-
ed.

A tax is separately stated where it
clearly appears that it has been added
to the sales price as a separate, identi-
fiable amount, even though there was
no invoice or sales slip. In the absence
of a sales slip or invoice, the amount of
the tax may either be separately stated
orally at the time of sale, or visually
by means of a poster or other sign rea-
sonable designed to inform the pur-
chaser that the amount of the tax, ei-
ther as a stated sum per unit or meas-
ured by the gross amount of the sale,
or as a percentage of the price, is in-
cluded in the sales price. A sign on a
gasoline pump indicating in cents per
gallon the amount of State and Federal
highway fuel excise taxes is an exam-
ple of ‘“*separately stated’ taxes.

COMPUTING THE ANNUAL VOLUME

§779.265 Basis for making computa-
tions.

The annual gross dollar volume of
sales made or business done of an en-
terprise or establishment consists of
the gross receipts from all of its sales
or its volume of business done during a
12-month period. Where a computation
of the annual gross volume is necessary
to determine monetary obligations to
employees under the Act whether in an
enterprise which has one or more retail
or service establishments, or in any es-
tablishment in such enterprise, or in
any gasoline service establishment, it
must be based on the most recent prior
experience which it is practicable to
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