§779.339

dollar volume of sales. They were: Ho-
tels, motels, restaurants, motion pic-
ture theaters, seasonally operated
amusement or recreational establish-
ments, hospitals, institutions pri-
marily engaged in the care of the sick,
the aged, the mentally ill or defective
residing on the premises of the institu-
tion, and schools for physically or men-
tally handicapped or gifted children.
These establishments were exempt if
they met the basic 50 percent in State
sales test and the 75 percent retail
sales test of section 13(a)(2). The 1966
amendments to the Act repealed sec-
tions 13(a)(2)(ii) and (iii). Now to be ex-
empt under section 13(a)(2) hotels, mo-
tels, and restaurants must meet the
same tests as other retail or service es-
tablishments (see §779.337). Seasonal
amusement or recreational establish-
ments and motion picture theaters now
have special exemptions from both the
minimum wage and overtime pay pro-
visions of the Act as provided by the
1966 amendments in sections 13(a)(3)
and 13(a)(9) respectively.

(b) Certain establishments which
were previously exempt under section
13(a)(2) prior to the 1966 amendments
have been specifically excluded from
this exemption as a result of the
amendments, even though they may
still qualify as retail or service estab-
lishments under the definition of such
an establishment in that section. These
are hospitals, institutions primarily
engaged in the care of the sick, the
aged, the mentally ill or defective re-
siding on the premises of the institu-
tion, and schools for physically or men-
tally handicapped or gifted children.
However, such institutions have been
recognized as having a retail concept
and where the nature of their oper-
ations has not changed and where they
otherwise satisfy the Act’s definition
of a “‘retail or service establishment’’,
certain food service employees em-
ployed by such institutions will be con-
sidered to be exempt from the Act’s
overtime pay provisions under section
13(b)(18), exemptions for their adminis-
trative or executive employees will not
be defeated by nonexempt work occu-
pying less than 40 percent of the em-
ployee’s time, and full-time students
may be employed in accordance with
the special minimum wage provisions
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of section 14 of the Act and part 519 of
this chapter.

SALES MADE WITHIN THE STATE

§779.339 More than 50 percent intra-
state sales required.

The first test specified in section 13
(a)(2) is that more than 50 percent of
the sales of goods or of services (or of
both) of a “‘retail or service establish-
ment’’ (Measured by annual dollar vol-
ume) must be made ‘“‘within the State
in which the establishment is located”.
This limitation means that such estab-
lishment must be primarily engaged
(more than 50 percent) in selling to or
serving customers within its State. If
the establishment is engaged to the ex-
tent of 50 percent or more in selling to
or serving customers outside the State
of its location, the requirement is not
met and the establishment cannot
qualify for exemption.

§779.340 Out-of-State customers.

Whether the sale or service is made
to an out-of-State customer is a ques-
tion of fact. In order for a customer to
be considered an out-of-State cus-
tomer, some specific relationship be-
tween him and the seller has to exist to
indicate his out-of-State character.
Sales made to the casual cash-and-
carry customer of a retail or service es-
tablishment, who, for all practical pur-
poses, is indistinguishable from the
mass of customers who visit the estab-
lishment, are sales made within the
State even though the seller knows or
has reason to believe, because of his
proximity to the State line or because
he is frequented by tourists, that some
of the customers who visit his estab-
lishment reside outside the State. If
the customer is of that type, sales
made to him are sales made within the
State even if the seller knows in the
particular instance that the customer
resides outside the State. On the other
hand, a sale is made to an out-of-State
customer and, therefore, is not a sale
made ‘“‘within the State’ in which the
establishment is located, if delivery of
the goods is made outside the State. It
should be noted that sales of goods or
services that are conditioned upon ac-
ceptance or rejection by an out-of-
State source are interstates sales and
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