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course, exhaustive of the pay practices
which may exist in retail or service es-
tablishments. Although typically in re-
tail or service establishments commis-
sion payments are keyed to sales, the
requirement of the exemption is that
more than half the employee’s com-
pensation represent commissions ‘‘on
goods or services,” which would in-
clude all types of commissions custom-
arily based on the goods or services
which the establishment sells, and not
exclusively those measured by ‘‘sales”
of these goods or services.

§779.414 Types of employment in
which this overtime pay exemption
may apply.

Section 7(i) was enacted to relieve an
employer from the obligation of paying
overtime compensation to certain em-
ployees of a retail or service establish-
ment paid wholly or in greater part on
the basis of commissions. These em-
ployees are generally employed in so-
called ‘“‘big ticket” departments and
those establishments or parts of estab-
lishments where commission methods
of payment traditionally have been
used, typically those dealing in fur-
niture, bedding and home furnishings,
floor covering, draperies, major appli-
ances, musical instruments, radios and
television, men’s clothing, women’s
ready to wear, shoes, corsets, home in-
sulation, and various home custom or-
ders. There may be other segments in
retailing where the proportionate
amount of commission payments would
be great enough for employees em-
ployed in such segments to come with-
in the exemption. Each such situation
will be examined, where exemption is
claimed, to make certain the employ-
ees treated as exempt from overtime
compensation under section 7(i) are
properly within the statutory exclu-
sion.

§779.415 Computing employee’s com-
pensation for the representative pe-
riod.

(@) In determining for purposes of
section 7(i) whether more than half of
an employee’s compensation ‘‘rep-
resents commissions on goods or serv-
ices” it is necessary first to total all
compensation paid to or on behalf of
the employee as remuneration for his
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employment during the period. All
such compensation in whatever form or
by whatever method paid should be in-
cluded, whether calculated on a time,
piece, incentive or other basis, and
amounts representing any board, lodg-
ing or other facilities furnished should
be included in addition to cash pay-
ments, to the extent required by sec-
tion 3(m) of the Act and part 531 of this
chapter. Payments excludable from the
employee’s ‘‘regular rate’” under sec-
tion 7(e) may be excluded from this
computation if, but only if, they are
payments of a kind not made as com-
pensation for his employment during
the period. (See part 778 of this chap-
ter.)

(b) In computing the employee’s total
compensation for the representative
period it will in many instances be-
come clear whether more than half of
it represents commissions. Where this
is not clear, it will be necessary to
identify and total all portions of the
compensation which represent commis-
sions on the goods or services that the
retail or service establishment sells. In
determining what compensation ‘‘rep-
resents commissions on goods or serv-
ices” it is clear that any portion of the
compensation paid, as a weekly, bi-
weekly, semimonthly, monthly, or
other periodic salary, or as an hourly
or daily rate of pay, does not ‘‘rep-
resent commissions’ paid to the em-
ployee. On the other hand, it is equally
clear that an employee paid entirely by
commissions on the goods or services
which the retail or service establish-
ment sells will, in any representative
period which may be chosen, satisfy
the requirement that more than half of
his compensation represents commis-
sions. The same will be true of an em-
ployee receiving both salary and com-
mission payments whose commissions
always exceed the salary. If, on the
other hand, the commissions paid to an
employee receiving a salary are always
a minor part of his total compensation
it is clear that he will not qualify for
the exemption provided by section 7(i).

§779.416 What compensation
resents commissions.”

(a) Employment arrangements which

provide for a commission on goods or
services to be paid to an employee of a

“rep_
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retail or service establishment may
also provide, as indicated in §779.413,
for the payment to the employee at a
regular pay period of a fixed sum of
money, which may bear a more or less
fixed relationship to the commission
earnings which could be expected, on
the basis of experience, for an average
period of the same length. Such peri-
odic payments, which are variously de-
scribed in retail or service establish-
ments as ‘‘advances,” ‘‘draws,” or
‘‘guarantees,” are keyed to a time base
and are usually paid at weekly or other
fixed intervals which may in some in-
stances be different from and more fre-
quent than, the intervals for payment
of any earnings computed exclusively
on a commission basis. They are nor-
mally smaller in amount than the com-
mission earnings expected for such a
period and if they prove to be greater,
a deduction of the excess amount from
commission earnings for a subsequent
period, if otherwise lawful, may or may
not be customary under the employ-
ment arrangement. A determination of
whether or to what extent such peri-
odic payments can be considered to
represent commissions may be required
in those situations where the employ-
ment arrangement is that the em-
ployee will be paid the stipulated sum,
or the commission earnings allocable
to the same period, whichever is the
greater amount. The stipulated sum
can never represent commissions, of
course, if it is actually paid as a salary.
If, however, it appears from all the
facts and circumstances of the employ-
ment that the stipulated sum is not so
paid and that it actually functions as
an integral part of a true commission
basis of payment, then such compensa-
tion may qualify as compensation
which ‘“‘represents commissions on
goods or services’ within the meaning
of clause (2) of the section 7(i) exemp-
tion.

(b) The express statutory language of
section 7(i), as amended in 1966, pro-
vides that *““In determining the propor-
tion of compensation representing
commissions, all earnings resulting
from the application of a bona fide
commission rate shall be deemed com-
missions on goods or services without
regard to whether the computed com-
missions exceed the draw or guar-
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antee’” which may be paid to the em-
ployee. Thus an employee who is paid a
guarantee or draw against commissions
computed in accordance with a bona
fide commission payment plan or for-
mula under which the computed com-
missions vary in accordance with the
employee’s performance on the job will
qualify for exemption provided the con-
ditions of 7(i)(1) are met as explained in
§779.419. Under a bona fide commission
plan all of the computed commissions
will be counted as compensation rep-
resenting commissions even though the
amount of commissions may not equal
or exceed the guarantee or draw in
some workweeks. The exemption will
also apply in the case of an employee
who is paid a fixed salary plus an addi-
tional amount of earned commissions
if the amount of commission payments
exceeds the total amount of salary pay-
ments for the representative period.

(c) A commission rate is not bona
fide if the formula for computing the
commissions is such that the em-
ployee, in fact, always or almost al-
ways earns the same fixed amount of
compensation for each workweek (as
would be the case where the computed
commissions seldom or never equal or
exceed the amount of the draw or guar-
antee). Another example of a commis-
sion plan which would not be consid-
ered as bona fide is one in which the
employee receives a regular payment
consituting nearly his entire earnings
which is expressed in terms of a per-
centage of the sales which the estab-
lishment or department can always be
expected to make with only a slight ad-
dition to his wages based upon a great-
ly reduced percentage applied to the
sales above the expected quota.

§779.417 The “representative period”
for testing employee’s compensa-

tion.
(@) Whether compensation rep-
resenting commissions constitutes

most of an employee’s pay, so as to sat-
isfy the exemption condition contained
in clause (2) or section 7(i), must be de-
termined by testing the employee’s
compensation for a ‘“‘representative pe-
riod”’ of not less than 1 month. The Act
does not define a representative period,
but plainly contemplates a period
which can reasonably be accepted by
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