Wage and Hour Division, Labor

properly be used for each of the simi-
larly situated employees in the group.

§779.418 Grace period for computing
portion of compensation rep-
resenting commissions.

Where it is not practicably possible
for the employer to compute the com-
mission earnings of the employee for
all workweeks ending in a prior rep-
resentative period in time to determine
the overtime pay obligations, if any,
for the workweek or workweeks imme-
diately following, 1 month of grace
may be used by the retail or service es-
tablishment. This month of grace will
not change the length of the current
period in which the prior period is used
as representative. It will merely allow
an interval of 1 month between the end
of the prior period and the beginning of
the current period in order to permit
necessary computations for the prior
period to be made. For example, as-
sume that the representative period
used is the quarter-year immediately
preceding the current quarter, and
commissions for the prior period can-
not be computed in time to determine
the overtime pay obligations for the
workweeks included in the first pay pe-
riod in the current quarter. By apply-
ing a month of grace, the next earlier
quarterly period may be used during
the first month of the current quarter;
and the quarter-year immediately pre-
ceding the current quarter will then be
used for all workweeks ending in a
quarter-year period which begins 1
month after the commencement of the
current quarter. Thus, a January 1-
March 31 representative period may be
used for purposes of section 7(i) in a
quarterly period beginning May 1 and
ending July 31, allowing the month of
April for necessary commission com-
putations for the representative period.
Once this method of computation is
adopted it must be used for each suc-
cessive period in like manner. The
prior period used as representative
must, of course, as in other cases, meet
all the requirements of a representa-
tive period as previously explained.

§779.419

§779.419 Dependence of the section
7(i) overtime pay exemption upon
the level of the employee’s “regular
rate” of pay.

(@) If more than half of the com-
pensation of an employee of a retail or
service establishment for a representa-
tive period as previously explained rep-
resents commissions on goods or serv-
ices, one additional condition must be
met in order for the employee to be ex-
empt under section 7(i) from the over-
time pay requirement of section 7(a) of
the Act in a workweek when his hours
of work exceed the maximum number
specified in section (a). This additional
condition is that his “‘regular rate’” of
pay for such workweek must be more
than one and one-half times the min-
imum hourly rate applicable to him
from the minimum wage provisions of
section 6 of the Act. If it is not more
than one and one-half times such min-
imum rate, there is no overtime pay

exemption for the employee in that
particular workweek.
(b) The meaning of the ‘‘regular

rate’” of pay under the Act is well es-
tablished. As explained by the Supreme
Court of the United States, it is ‘“‘the
hourly rate actually paid the employee
for the normal, nonovertime workweek
for which he is employed” and ‘“‘by its
very nature must reflect all payments
which the parties have agreed shall be
received regularly during the work-
week, exclusive of overtime pay-
ments.”” (Walling v. Youngerman-Rey-
nolds Hardwood Co., 325 U.S. 419.) It is a
rate per hour, computed for the par-
ticular workweek by a mathematical
computation in which hours worked
are divided into straight-time earnings
for such hours to obtain the statutory
regular rate (Overnight Motor Co. v.
Missel, 316 U.S. 572). By definition (Act,
section 7(e), the “‘regular rate’ as used
in section 7 of the Act includes ‘“‘all re-
muneration paid to, or on behalf of, the
employee” except payments expressly
excluded by the seven numbered
clauses of section 7(e). The computa-
tion of the regular rate for purposes of
the Act is explained in part 778 of this
chapter. The ‘“‘regular rate’ is not syn-
onymous with the ‘‘basic rate’ which
may be established by agreement or
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