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Wage and Hour Division, Labor § 784.153 

performing the exempt operations may 
be. He may be the same employer who 
performed the prior processing or other 
exempt operation, another processor, 
or a wholesaler, as the case may be. As 
noted in § 784.138(b), the Department 
has not questioned the applicability of 
the foregoing rule where the operation 
is performed on frozen, salted, smoked, 
or cured fish. 

§ 784.151 Operations performed after 
product is rendered nonperishable. 

As indicated in § 784.138, after the 
character of the aquatic products as 
taken from nature has been altered by 
the performance of the enumerated op-
erations so as to render them non-
perishable (e.g., drying and cleaning 
sponges) section 13(b)(4) provides no ex-
emption for any subsequent operations 
on the preserved products, unless the 
subsequent operation is performed as 
an integrated part of the operations 
named in the exemption which are per-
formed by an employer on aquatic com-
modities described in section 13(b)(4) 
after receiving them in the perishable 
state. In the case of an employer who is 
engaged in performing on perishable 
aquatic forms of life specified in sec-
tion 13(b)(4) any operations named in 
that section which result in a non-
perishable product, the employment of 
his employees in the storing, mar-
keting, packing for shipment, or dis-
tributing of nonperishable products re-
sulting from such operations performed 
by him (including products processed 
during previous weeks or seasons) will 
be considered to be an integrated part 
of his operations on the perishable 
aquatic forms of life during those 
workweeks when he is actively engaged 
in such operations. The employees em-
ployed by him in such work on the non-
perishable products are, accordingly, 
within the exemption in such work-
weeks. 

§ 784.152 Operations performed on by-
products. 

The principles stated in the two pre-
ceding sections would also be applica-
ble where the specified operations are 
performed on perishable byproducts. 
Any operation performed on perishable 
fish scraps, an unsegregated portion of 
which is to be canned, would come 

within the canning (not the processing) 
part of the exemption. Fish-reduction 
operations performed on the inedible 
and still perishable portions of fish re-
sulting from processing or canning op-
erations, to produce fish oil or meal, 
would come within the processing part 
of the exemption. Subsequent oper-
ations on the oil to fortify it would not 
be exempt, however, since fish oil is 
nonperishable in the sense that it may 
be held for a substantial period of time 
without deterioration. 

MARKETING, STORING, PACKING FOR 
SHIPMENT, AND DISTRIBUTING 

§ 784.153 General scope of named oper-
ations. 

The exemption from the overtime 
pay requirements provided by section 
13(b)(4) of the Act extends to employees 
‘‘employed in the * * * marketing * * * 
storing, packing for shipment, or dis-
tributing of any kind of’’ perishable 
aquatic product named in the section. 
An employee’s work must be function-
ally so related to the named activity as 
to be, in practical effect, a part of it, 
and the named activity must be per-
formed with respect to the perishable 
aquatic commodities listed in section 
13(b)(4), in order for the exemption to 
apply to him. The named activities in-
clude the operations customarily per-
formed in the marketing, storing, 
packing for shipment, or distributing 
of perishable marine products. For ex-
ample, an employee engaged in placing 
perishable marine products in boxes, 
cartons, crates, bags, barrels, etc., pre-
paratory to shipment and placing the 
loaded containers on conveyances for 
delivery to customers would be em-
ployed in the ‘‘packing for shipment’’ 
of such products. Salesmen taking or-
ders for the perishable aquatic prod-
ucts named in the section would be em-
ployed in the ‘‘marketing’’ of them. 
Employees of a refrigerated warehouse 
who perform only duties involved in 
placing such perishable marine prod-
ucts in the refrigerated space, remov-
ing them from it, and operating the re-
frigerating equipment, would be em-
ployed in ‘‘storing’’ or ‘‘distributing’’ 
such products, depending on the facts. 
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On the other hand, employees of a pub-
lic warehouse handling aquatic prod-
ucts which have been canned or other-
wise rendered nonperishable, or han-
dling perishable products which con-
tain substantial amount of ingredients 
not named in section 13(b)(4), would 
not be within the exemption. Office, 
clerical, maintenance, and custodial 
employees are not exempt by reason of 
the fact that they are employed by em-
ployers engaged in marketing, storing, 
packing for shipment, or distributing 
seafood and other aquatic products. 
Such employees are exempt only when 
the facts of their employment establish 
that they are performing functions so 
necessary to the actual conduct of such 
operations by the employer that, as a 
practical matter, their employment is 
directly and necessarily a part of the 
operations intended to be exempted 
(see, for some examples, § 784.155). 

§ 784.154 Relationship to other oper-
ations as affecting exemption. 

Employment in marketing, storing, 
distributing, and packing for shipment 
of the aquatic commodities described 
in section 13(b)(4) is, as such, exempted 
from the overtime pay provisions of 
the Act. This means that the employ-
ees actually employed in such oper-
ations on the named commodities are 
within the exemption without regard 
to the intimacy or remoteness of the 
relationship between their work and 
processing operations also performed 
on the commodities, so long as any 
prior processing has not rendered the 
commodity nonperishable (as in the 
case of a canned product) and therefore 
removed it from the category of ma-
rine products referred to by section 
13(b)(4). If the commodity has pre-
viously been rendered nonperishable, 
the marketing, storing, distributing, or 
packing for shipment of it by an em-
ployee can come within the exemption 
only if the activity is one performed by 
his employer as an integrated part of a 
series of the named operations which 
commenced with operations on the per-
ishable marine products to which sec-
tion 13(b)(4) refers. Some examples of 
this situation are given in §§ 784.146 and 
784.151. 

§ 784.155 Activities performed in 
wholesale establishments. 

The section 13(b)(4) exemption for 
employment in ‘‘marketing * * * stor-
ing, or distributing’’ the named aquatic 
products or byproducts, as applied to 
the wholesaling of fish and seafood, af-
fords exemption to such activities as 
unloading the aquatic product at the 
establishment, icing or refrigerating 
the product and storing it, placing the 
product into boxes, and loading the 
boxes on trucks or other transpor-
tation facilities for shipment to retail-
ers or other receivers. Transportation 
to and from the establishment is also 
included (Johnson v. Johnson & Com-
pany, Inc., N.D. Ga., 47 F. Supp. 650). 
Office and clerical employees of a 
wholesaler who perform general office 
work such as posting to ledgers, send-
ing bills and statements, preparing tax 
returns, and making up payrolls, are 
not exempt unless these activities can 
be shown to be functionally necessary, 
in the particular fact situation, to the 
actual conduct of the operations named 
in section 13(b)(4). Such activities as 
selling, taking, and putting up orders, 
recording sales, and taking cash are, 
however, included in employment in 
‘‘marketing’’ or ‘‘distributing’’ within 
the exemption. Employees of a whole-
saler engaged in the performance of 
any of the enumerated operations on 
fresh fish or fish products will be en-
gaged in exempt work. However, any 
such operations which they perform on 
aquatic products which have been 
canned or otherwise rendered non-
perishable are nonexempt in accord-
ance with the principles stated in 
§§ 784.138 and 784.154. 

APPLICATION OF SECTION 13(b)(4) IN 
CERTAIN ESTABLISHMENTS 

§ 784.156 Establishments exclusively 
devoted to named operations. 

As noted in § 784.106 and elsewhere in 
the previous discussion, the section 
13(b)(4) exemption depends on employ-
ment of the employee in the operations 
named in that section and does not 
apply on an establishment basis. How-
ever, the fact that an establishment is 
exclusively devoted to operations spec-
ified in section 13(b)(4) is, in the ab-
sence of evidence to the contrary, an 
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