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indication that the employees em-
ployed there are employed in the 
named operations either directly or 
through the performance of functions 
so necessary to conducting the oper-
ations that the employment should, in 
practical effect, be considered a part of 
the activity intended to be exempted. 
Where this is the case, it is consistent 
with the legislative intent to avoid seg-
mentation and treat all employees of 
the establishment in the same manner 
(see Sen. Rep. No. 145, 87th Cong. first 
session, p. 33). Accordingly, where it 
can be demonstrated that an establish-
ment is, during a particular workweek, 
devoted exclusively to the performance 
of the operations named in section 
13(b)(4), on the forms of aquatic life 
there specified, any employee of the es-
tablishment who is employed there 
during such workweek will be consid-
ered to be employed in such operations 
and to come within the exemption if 
there are no other facts pertinent to 
his employment that require a par-
ticular examination of the functions 
which he performs in connection with 
the conduct of the named operations. 
If, however, there are any facts (for ex-
ample, the employment of the same 
employee at the establishment or the 
engagement by other employees in like 
duties there during periods when none 
of the named operations are being car-
ried on) which raise questions as to 
whether he is actually engaged in the 
exempt activities, it will be necessary 
to scrutinize what he is actually doing 
during the conduct of the operations 
named in section 13(b)(4) in order to de-
termine the applicability of the exemp-
tion to him. This is necessary because 
an employee who would not otherwise 
be within the exemption such as a car-
penter doing repair work during the 
dead season, does not become exempt 
as ‘‘employed in’’ one of the named ac-
tivities merely because the establish-
ment begins canning or processing fish. 
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Subpart A—General 
Considerations 

§ 785.1 Introductory statement. 
Section 6 of the Fair Labor Stand-

ards Act of 1938 (29 U.S.C. 206) requires 
that each employee, not specifically 
exempted, who is engaged in com-
merce, or in the production of goods for 
commerce, or who is employed in an 
enterprise engaged in commerce, or in 
the production of goods for commerce 
receive a specified minimum wage. Sec-
tion 7 of the Act (29 U.S.C. 207) provides 
that persons may not be employed for 
more than a stated number of hours a 
week without receiving at least one 
and one-half times their regular rate of 
pay for the overtime hours. The 
amount of money an employee should 
receive cannot be determined without 
knowing the number of hours worked. 
This part discusses the principles in-
volved in determining what constitutes 

working time. It also seeks to apply 
these principles to situations that fre-
quently arise. It cannot include every 
possible situation. No inference should 
be drawn from the fact that a subject 
or an illustration is omitted. If doubt 
arises inquiries should be sent to the 
Administrator of the Wage and Hour 
Division, U.S. Department of Labor, 
Washington, DC 20210, or to any area or 
Regional Office of the Division. 

[35 FR 15289, Oct. 1, 1970] 

§ 785.2 Decisions on interpretations; 
use of interpretations. 

The ultimate decisions on interpreta-
tions of the act are made by the courts. 
The Administrator must determine in 
the first instance the positions he will 
take in the enforcement of the Act. 
The regulations in this part seek to in-
form the public of such positions. It 
should thus provide a ‘‘practical guide 
for employers and employees as to how 
the office representing the public inter-
est in its enforcement will seek to 
apply it.’’ (Skidmore v. Swift, 323 U.S. 
134, 138 (1944).) 

§ 785.3 Period of effectiveness of inter-
pretations. 

These interpretations will remain in 
effect until they are rescinded, modi-
fied or withdrawn. This will be done 
when and if the Administrator con-
cludes upon reexamination, or in the 
light of judicial decision, that a par-
ticular interpretation, ruling or en-
forcement policy is incorrect or unwar-
ranted. All other rulings, interpreta-
tions or enforcement policies incon-
sistent with any portion of this part 
are superseded by it. The Portal-to- 
Portal Bulletin (part 790 of this chap-
ter) is still in effect except insofar as it 
may not be consistent with any portion 
hereof. The applicable statutory provi-
sions are set forth in § 785.50. 

§ 785.4 Application to Walsh-Healey 
Public Contracts Act. 

The principles set forth in this part 
are also followed by the Administrator 
of the Wage and Hour Division in deter-
mining hours worked by employees 
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