§801.42

§801.42 Civil money penalties—assess-
ment.

(@) A civil money penalty in an
amount not to exceed $10,000 for any
violation may be assessed against any
employer for:

(1) Requiring, requesting, suggesting
or causing an employee or prospective
employee to take a lie detector test or
using, accepting, referring to or inquir-
ing about the results of any lie detec-
tor test of any employee or prospective
employee, other than as provided in
the Act or this part;

(2) Taking an adverse action or dis-
criminating in any manner against any
employee or prospective employee on
the basis of the employee’s or prospec-
tive employee’s refusal to take a lie de-
tector test, other than as provided in
the Act or this part;

(3) Discriminating or retaliating
against an employee or prospective em-
ployee for the exercise of any rights
under the Act;

(4) Disclosing information obtained
during a polygraph test, except as au-
thorized by the Act or this part;

(5) Failing to maintain the records
required by the Act or this part;

(6) Resisting, opposing, impeding, in-
timidating, or interfering with an offi-
cial of the Department of Labor during
the performance of an investigation,
inspection, or other law enforcement
function under the Act or this part; or

(7) Violating any other provision of
the Act or this part.

(b) In determining the amount of
penalty to be assessed for any violation
of the Act or this part, the Adminis-
trator will consider the previous record
of the employer in terms of compliance
with the Act and regulations, the grav-
ity of the violations, and other perti-
nent factors. The matters which may
be considered include, but are not lim-
ited to, the following:

(1) Previous history of investiga-
tion(s) or violation(s) of the Act or this
part;

(2) The number of employees or pro-
spective employees affected by the vio-
lation or violations;

(3) The seriousness of the violation or
violations;

(4) Efforts made in good faith to com-
ply with the provisions of the Act and
this part;
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(5) If the violations resulted from the
actions or inactions of an examiner,
the steps taken by the employer to en-
sure the examiner complied with the
Act and the regulations in this part,
and the extent to which the employer
could reasonably have foreseen the ex-
aminer’s actions or inactions;

(6) The explanation of the employer,
including whether the violations were
the result of a bona fide dispute of
doubtful legal certainty;

(7) The extent to which the em-
ployee(s) or prospective employee(s)
suffered loss or damage;

(8) Commitment to future compli-
ance, taking into account the public
interest and whether the employer has
previously violated the provisions of
the Act or this part.

[56 FR 9064, Mar. 4, 1991; 56 FR 14469, Apr. 10,
1991]

§801.43 Civil money penalties—pay-
ment and collection.

Where the assessment is directed in a
final order of the Department, the
amount of the penalty is immediately
due and payable to the United States
Department of Labor. The person as-
sessed such penalty shall remit
promptly the amount thereof as finally
determined, to the Administrator by
certified check or by money order,
made payable to the order of ‘““Wage
and Hour Division, Labor”. The remit-
tance shall be delivered or mailed to
the Wage and Hour Division Regional
Office for the area in which the viola-
tions occurred.

Subpart F—Administrative
Proceedings

GENERAL

§801.50 Applicability of procedures
and rules.

The procedures and rules contained
in this subpart prescribe the adminis-
trative process for assessment of civil
money penalties for violations of the
Act or of these regulations.
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PROCEDURES RELATING TO HEARING

§801.51 Written notice of determina-
tion required.

Whenever the Administrator deter-
mines to assess a civil money penalty
for a violation of the Act or this part,
the person against whom such penalty
is assessed shall be notified in writing
of such determination. Such notice
shall be served in person or by certified
mail.

§801.52 Contents of notice.

The notice required by §801.51 of this
part shall:

(a) Set forth the determination of the
Administrator and the reason or rea-
sons therefor;

(b) Set forth a description of each
violation and the amount assessed for
each violation;

(c) Set forth the right to request a
hearing on such determination;

(d) Inform any affected person or per-
sons that in the absence of a timely re-
quest for a hearing, the determination
of the Administrator shall become
final and unappealable; and

(e) Set forth the time and method for
requesting a hearing, and the proce-
dures relating thereto, as set forth in
§801.53 of this part.

§801.53 Request for hearing.

(a) Any person desiring to request an
administrative hearing on a civil
money penalty assessment pursuant to
this part shall make such request in
writing to the official who issued the
determination at the Wage and Hour
Division address appearing on the de-
termination notice, no later than 30
days after the date of receipt of the no-
tice referred to in §801.51 of this part.

(b) The request for hearing must be
received by the Administrator at the
address set forth in the notice issued
pursuant to §801.52 of this part, within
the time set forth in paragraph (a) of
this section. For the affected person’s
protection, if the request is by mail, it
should be by certified mail, return re-
ceipt requested.

(c) No particular form is prescribed
for any request for hearing permitted
by this subpart. However, any such re-
quest shall:

(1) Be typewritten or legibly written;
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(2) Specify the issue or issues stated
in the notice of determination giving
rise to such request;

(3) State the specific reason or rea-
sons why the person requesting the
hearing believes such determination is
in error;

(4) Be signed by the person making
the request or by an authorized rep-
resentative of such person; and

(5) Include the address at which such
person or authorized representative de-
sires to receive further communica-
tions relating thereto.

[56 FR 9064, Mar. 4, 1991; 56 FR 14469, Apr. 10,
1991, as amended at 60 FR 46531, Sept. 7, 1995]

RULES OF PRACTICE

§801.58 General.

Except as provided in this subpart,
and to the extent they do not conflict
with the provisions of this subpart, the
“Rules of Practice and Procedure for
Administrative Hearings Before the Of-
fice of Administrative Law Judges’ es-
tablished by the Secretary at 29 CFR
part 18 shall apply to administrative
proceedings under this subpart.

§801.59 Service and computation of
time.

(a) Service of documents under this
subpart shall be made by personal serv-
ice to the individual, officer of a cor-
poration, or attorney of record or by
mailing the determination to the last
known address of the individual, offi-
cer, or attorney. If done by certified
mail, service is complete upon mailing.
If done by regular mail, service is com-
plete upon receipt by addressee.

(b) Two (2) copies of all pleadings and
other documents required for any ad-
ministrative proceeding provided by
this part shall be served on the attor-
neys for the Department of Labor. One
copy shall be served on the Associate
Solicitor, Division of Fair Labor
Standards, Office of the Solicitor, U.S.
Department of Labor, 200 Constitution
Avenue NW., Washington, DC 20210, and
one copy on the Attorney representing
the Department in the proceeding.

(c) Time will be computed beginning
with the day following the action and
includes the last day of the period un-
less it is a Saturday, Sunday, or feder-
ally-observed holiday, in which case
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