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Wage and Hour Division, Labor § 825.116 

surgery) are not ‘‘serious health condi-
tions’’ unless inpatient hospital care is 
required or unless complications de-
velop. Ordinarily, unless complications 
arise, the common cold, the flu, ear 
aches, upset stomach, minor ulcers, 
headaches other than migraine, routine 
dental or orthodontia problems, peri-
odontal disease, etc., are examples of 
conditions that do not meet the defini-
tion of a serious health condition and 
do not qualify for FMLA leave. Restor-
ative dental or plastic surgery after an 
injury or removal of cancerous growths 
are serious health conditions provided 
all the other conditions of this regula-
tion are met. Mental illness resulting 
from stress or allergies may be serious 
health conditions, but only if all the 
conditions of this section are met. 

(d) Substance abuse may be a serious 
health condition if the conditions of 
this section are met. However, FMLA 
leave may only be taken for treatment 
for substance abuse by a health care 
provider or by a provider of health care 
services on referral by a health care 
provider. On the other hand, absence 
because of the employee’s use of the 
substance, rather than for treatment, 
does not qualify for FMLA leave. 

(e) Absences attributable to inca-
pacity under paragraphs (a)(2) (ii) or 
(iii) qualify for FMLA leave even 
though the employee or the immediate 
family member does not receive treat-
ment from a health care provider dur-
ing the absence, and even if the ab-
sence does not last more than three 
days. For example, an employee with 
asthma may be unable to report for 
work due to the onset of an asthma at-
tack or because the employee’s health 
care provider has advised the employee 
to stay home when the pollen count ex-
ceeds a certain level. An employee who 
is pregnant may be unable to report to 
work because of severe morning sick-
ness. 

§ 825.115 What does it mean that ‘‘the 
employee is unable to perform the 
functions of the position of the em-
ployee’’? 

An employee is ‘‘unable to perform 
the functions of the position’’ where 
the health care provider finds that the 
employee is unable to work at all or is 
unable to perform any one of the essen-

tial functions of the employee’s posi-
tion within the meaning of the Ameri-
cans with Disabilities Act (ADA), 42 
USC 12101 et seq., and the regulations at 
29 CFR § 1630.2(n). An employee who 
must be absent from work to receive 
medical treatment for a serious health 
condition is considered to be unable to 
perform the essential functions of the 
position during the absence for treat-
ment. An employer has the option, in 
requiring certification from a health 
care provider, to provide a statement 
of the essential functions of the em-
ployee’s position for the health care 
provider to review. For purposes of 
FMLA, the essential functions of the 
employee’s position are to be deter-
mined with reference to the position 
the employee held at the time notice is 
given or leave commenced, whichever 
is earlier. 

§ 825.116 What does it mean that an 
employee is ‘‘needed to care for’’ a 
family member? 

(a) The medical certification provi-
sion that an employee is ‘‘needed to 
care for’’ a family member encom-
passes both physical and psychological 
care. It includes situations where, for 
example, because of a serious health 
condition, the family member is unable 
to care for his or her own basic med-
ical, hygienic, or nutritional needs or 
safety, or is unable to transport him-
self or herself to the doctor, etc. The 
term also includes providing psycho-
logical comfort and reassurance which 
would be beneficial to a child, spouse 
or parent with a serious health condi-
tion who is receiving inpatient or home 
care. 

(b) The term also includes situations 
where the employee may be needed to 
fill in for others who are caring for the 
family member, or to make arrange-
ments for changes in care, such as 
transfer to a nursing home. 

(c) An employee’s intermittent leave 
or a reduced leave schedule necessary 
to care for a family member includes 
not only a situation where the family 
member’s condition itself is intermit-
tent, but also where the employee is 
only needed intermittently—such as 
where other care is normally available, 
or care responsibilities are shared with 
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