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job in order to deny FMLA leave. See
§825.220(b).

(2) An employee may be on a work-
ers’ compensation absence due to an
on-the-job injury or illness which also
qualifies as a serious health condition
under FMLA. The workers’ compensa-
tion absence and FMLA leave may run
concurrently (subject to proper notice
and designation by the employer). At
some point the health care provider
providing medical care pursuant to the
workers’ compensation injury may cer-
tify the employee is able to return to
work in a ““light duty’ position. If the
employer offers such a position, the
employee is permitted but not required
to accept the position (see §825.220(d)).
As a result, the employee may no
longer qualify for payments from the
workers’ compensation benefit plan,
but the employee is entitled to con-
tinue on unpaid FMLA leave either
until the employee is able to return to
the same or equivalent job the em-
ployee left or until the 12-week FMLA
leave entitlement is exhausted. See
§825.207(d)(2). If the employee returning
from the workers’ compensation injury
is a qualified individual with a dis-
ability, he or she will have rights under
the ADA.

(e) If an employer requires certifi-
cations of an employee’s fitness for
duty to return to work, as permitted
by FMLA under a uniform policy, it
must comply with the ADA require-
ment that a fitness for duty physical
be job-related and consistent with busi-
ness necessity.

(f) Under Title VII of the Civil Rights
Act of 1964, as amended by the Preg-
nancy Discrimination Act, an employer
should provide the same benefits for
women who are pregnant as the em-
ployer provides to other employees
with short-term disabilities. Because
Title VII does not require employees to
be employed for a certain period of
time to be protected, an employee em-
ployed for less than 12 months by the
employer (and, therefore, not an “‘eli-
gible”” employee under FMLA) may not
be denied maternity leave if the em-
ployer normally provides short-term
disability benefits to employees with
the same tenure who are experiencing
other short-term disabilities.
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(g) For further information on Fed-
eral antidiscrimination laws, including
Title VII and the ADA, individuals are
encouraged to contact the nearest of-
fice of the U.S. Equal Employment Op-
portunity Commission.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

Subpart H—Definitions

§825.800 Definitions.

For purposes of this part:

Act or FMLA means the Family and
Medical Leave Act of 1993, Public Law
103-3 (February 5, 1993), 107 Stat. 6 (29
U.S.C. 2601 et seq.)

ADA means the Americans With Dis-
abilities Act (42 USC 12101 et seq.)

Administrator means the Adminis-
trator of the Wage and Hour Division,
Employment Standards Administra-
tion, U.S. Department of Labor, and in-
cludes any official of the Wage and
Hour Division authorized to perform
any of the functions of the Adminis-
trator under this part.

COBRA means the continuation cov-
erage requirements of Title X of the
Consolidated Omnibus Budget Rec-
onciliation Act of 1986, As Amended
(Pub.L. 99-272, title X, section 10002; 100
Stat 227; 29 U.S.C. 1161-1168).

Commerce and industry or activity af-
fecting commerce mean any activity,
business, or industry in commerce or in
which a labor dispute would hinder or
obstruct commerce or the free flow of
commerce, and include ‘‘commerce”’
and any “industry affecting com-
merce”’ as defined in sections 501(1) and
501(3) of the Labor Management Rela-
tions Act of 1947, 29 U.S.C. 142(1) and
3).

Continuing treatment means: A serious
health condition involving continuing
treatment by a health care provider in-
cludes any one or more of the fol-
lowing:

(1) A period of incapacity (i.e., inabil-
ity to work, attend school or perform
other regular daily activities due to
the serious health condition, treatment
therefor, or recovery therefrom) of
more than three consecutive calendar
days, and any subsequent treatment or
period of incapacity relating to the
same condition, that also involves:
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(i) Treatment two or more times by a
health care provider, by a nurse or phy-
sician’s assistant under direct super-
vision of a health care provider, or by
a provider of health care services (e.g.,
physical therapist) under orders of, or
on referral by, a health care provider;
or

(if) Treatment by a health care pro-
vider on at least one occasion which re-
sults in a regimen of continuing treat-
ment under the supervision of the
health care provider.

(2) Any period of incapacity due to
pregnancy, or for prenatal care.

(3) Any period of incapacity or treat-
ment for such incapacity due to a
chronic serious health condition. A
chronic serious health condition is one
which:

(1) Requires periodic visits for treat-
ment by a health care provider, or by a
nurse or physician’s assistant under di-
rect supervision of a health care pro-
vider;

(ii) Continues over an extended pe-
riod of time (including recurring epi-
sodes of a single underlying condition);
and

(iii) May cause episodic rather than a
continuing period of incapacity (e.g.,
asthma, diabetes, epilepsy, etc.).

(4) A period of incapacity which is
permanent or long-term due to a condi-
tion for which treatment may not be
effective. The employee or family
member must be under the continuing
supervision of, but need not be receiv-
ing active treatment by, a health care
provider. Examples include Alz-
heimer’s, a severe stroke, or the ter-
minal stages of a disease.

(5) Any period of absence to receive
multiple treatments (including any pe-
riod of recovery therefrom) by a health
care provider or by a provider of health
care services under orders of, or on re-
ferral by, a health care provider, either
for restorative surgery after an acci-
dent or other injury, or for a condition
that would likely result in a period of
incapacity of more than three consecu-
tive calendar days in the absence of
medical intervention or treatment,
such as cancer (chemotherapy, radi-
ation, etc.), severe arthritis (physical
therapy), kidney disease (dialysis).

Eligible employee means:
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(1) An employee who has been em-
ployed for a total of at least 12 months
by the employer on the date on which
any FMLA leave is to commence; and

(2) Who, on the date on which any
FMLA leave is to commence, has been
employed for at least 1,250 hours of
service with such employer during the
previous 12-month period; and

(3) Who is employed in any State of
the United States, the District of Co-
lumbia or any Territories or possession
of the United States.

(4) Excludes any Federal officer or
employee covered under subchapter V
of chapter 63 of title 5, United States
Code; and

(5) Excludes any employee of the U.S.
Senate or the U.S. House of Represent-
atives covered under title V of the
FMLA; and

(6) Excludes any employee who is em-
ployed at a worksite at which the em-
ployer employs fewer than 50 employ-
ees if the total number of employees
employed by that employer within 75
miles of that worksite is also fewer
than 50.

(7) Excludes any employee employed
in any country other than the United
States or any Territory or possession
of the United States.

Employ means to suffer or permit to
work.

Employee has the meaning given the
same term as defined in section 3(e) of
the Fair Labor Standards Act, 29 U.S.C.
203(e), as follows:

(1) The term “‘employee’” means any
individual employed by an employer;

(2) In the case of an individual em-
ployed by a public agency, ‘“‘employee”’
means—

(i) Any individual employed by the
Government of the United States—

(A) As a civilian in the military de-
partments (as defined in section 102 of
Title 5, United States Code),

(B) In any executive agency (as de-
fined in section 105 of Title 5, United
States Code), excluding any Federal of-
ficer or employee covered under sub-
chapter V of chapter 63 of Title 5,
United States Code,

(C) In any unit of the legislative or
judicial branch of the Government
which has positions in the competitive
service, excluding any employee of the
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U.S. Senate or U.S. House of Rep-
resentatives who is covered under Title
V of FMLA,

(D) In a nonappropriated fund instru-
mentality under the jurisdiction of the
Armed Forces, or

(ii) Any individual employed by the
United States Postal Service or the
Postal Rate Commission; and

(iii) Any individual employed by a
State, political subdivision of a State,
or an interstate governmental agency,
other than such an individual—

(A) Who is not subject to the civil
service laws of the State, political sub-
division, or agency which employs the
employee; and

(B) Who—

(1) Holds a public elective office of
that State, political subdivision, or
agency,

(2) Is selected by the holder of such
an office to be a member of his per-
sonal staff,

(3) Is appointed by such an office-
holder to serve on a policymaking
level,

(4) Is an immediate adviser to such
an officeholder with respect to the con-
stitutional or legal powers of the office
of such officeholder, or

(5) Is an employee in the legislative
branch or legislative body of that
State, political subdivision, or agency
and is not employed by the legislative
library of such State, political subdivi-
sion, or agency.

Employee employed in an instructional
capacity. See Teacher.

Employer means any person engaged
in commerce or in an industry or activ-
ity affecting commerce who employs 50
or more employees for each working
day during each of 20 or more calendar
workweeks in the current or preceding
calendar year, and includes—

(1) Any person who acts, directly or
indirectly, in the interest of an em-
ployer to any of the employees of such
employer;

(2) Any successor in interest of an
employer; and

(3) Any public agency.

Employment benefits means all bene-
fits provided or made available to em-
ployees by an employer, including
group life insurance, health insurance,
disability insurance, sick leave, annual
leave, educational benefits, and pen-
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sions, regardless of whether such bene-
fits are provided by a practice or writ-
ten policy of an employer or through
an ‘“‘employee benefit plan’ as defined
in section 3(3) of the Employee Retire-
ment Income Security Act of 1974, 29
U.S.C. 1002(3). The term does not in-
clude non-employment related obliga-
tions paid by employees through vol-
untary deductions such as supple-
mental insurance coverage. (See
§825.209(a)).

FLSA means the Fair Labor Stand-
ards Act (29 U.S.C. 201 et seq.).

Group health plan means any plan of,
or contributed to by, an employer (in-
cluding a self-insured plan) to provide
health care (directly or otherwise) to
the employer’s employees, former em-
ployees, or the families of such em-
ployees or former employees. For pur-
poses of FMLA the term ‘“‘group health
plan” shall not include an insurance
program providing health coverage
under which employees purchase indi-
vidual policies from insurers provided
that:

(1) No contributions are made by the
employer;

(2) Participation in the program is
completely voluntary for employees;

(3) The sole functions of the employer
with respect to the program are, with-
out endorsing the program, to permit
the insurer to publicize the program to
employees, to collect premiums
through payroll deductions and to
remit them to the insurer;

(4) The employer receives no consid-
eration in the form of cash or other-
wise in connection with the program,
other than reasonable compensation,
excluding any profit, for administra-
tive services actually rendered in con-
nection with payroll deduction; and,

(5) the premium charged with respect
to such coverage does not increase in
the event the employment relationship
terminates.

Health care provider means:

(1) A doctor of medicine or osteop-
athy who is authorized to practice
medicine or surgery by the State in
which the doctor practices; or

(2) Podiatrists, dentists, clinical psy-
chologists, optometrists, and chiro-
practors (limited to treatment con-
sisting of manual manipulation of the
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spine to correct a subluxation as dem-
onstrated by X-ray to exist) authorized
to practice in the State and performing
within the scope of their practice as de-
fined under State law; and

(3) Nurse practitioners, nurse-mid-
wives and clinical social workers who
are authorized to practice under State
law and who are performing within the
scope of their practice as defined under
State law; and

(4) Christian Science practitioners
listed with the First Church of Christ,
Scientist in Boston, Massachusetts.

(5) Any health care provider from
whom an employer or a group health
plan’s benefits manager will accept
certification of the existence of a seri-
ous health condition to substantiate a
claim for benefits.

(6) A health care provider as defined
above who practices in a country other
than the United States, who is licensed
to practice in accordance with the laws
and regulations of that country.

Incapable of self-care means that the
individual requires active assistance or
supervision to provide daily self-care in
several of the “‘activities of daily liv-
ing”” (ADLs) or ‘“‘instrumental activi-
ties of daily living”’ (IADLs). Activities
of daily living include adaptive activi-
ties such as caring appropriately for
one’s grooming and hygiene, bathing,
dressing and eating. Instrumental ac-
tivities of daily living include cooking,
cleaning, shopping, taking public
transportation, paying bills, maintain-
ing a residence, using telephones and
directories, using a post office, etc.

Instructional employee: See Teacher.

Intermittent leave means leave taken
in separate periods of time due to a sin-
gle illness or injury, rather than for
one continuous period of time, and may
include leave of periods from an hour
or more to several weeks. Examples of
intermittent leave would include leave
taken on an occasional basis for med-
ical appointments, or leave taken sev-
eral days at a time spread over a period
of six months, such as for chemo-
therapy.

Mental disability: See Physical or men-
tal disability.

Parent means the biological parent of
an employee or an individual who
stands or stood in loco parentis to an
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employee when the employee was a
child.

Person means an individual, partner-
ship, association, corporation, business
trust, legal representative, or any or-
ganized group of persons, and includes
a public agency for purposes of this
part.

Physical or mental disability means a
physical or mental impairment that
substantially limits one or more of the
major life activities of an individual.
Regulations at 29 CFR Part 1630.2(h),
(i), and (j), issued by the Equal Em-
ployment Opportunity Commission
under the Americans with Disabilities
Act (ADA), 42 U.S.C. 12101 et seq., define
these terms.

Public agency means the government
of the United States; the government
of a State or political subdivision
thereof; any agency of the United
States (including the United States
Postal Service and Postal Rate Com-
mission), a State, or a political sub-
division of a State, or any interstate
governmental agency. Under section
101(5)(B) of the Act, a public agency is
considered to be a “‘person’ engaged in
commerce or in an industry or activity
affecting commerce within the mean-
ing of the Act.

Reduced leave schedule means a leave
schedule that reduces the usual num-
ber of hours per workweek, or hours
per workday, of an employee.

Secretary means the Secretary of
Labor or authorized representative.

Serious health condition entitling an
employee to FMLA leave means:

(1) an illness, injury, impairment, or
physical or mental condition that in-
volves:

(i) Inpatient care (i.e., an overnight
stay) in a hospital, hospice, or residen-
tial medical care facility, including
any period of incapacity (for purposes of
this section, defined to mean inability
to work, attend school or perform
other regular daily activities due to
the serious health condition, treatment
therefor, or recovery therefrom), or
any subsequent treatment in connec-
tion with such inpatient care; or

(ii) Continuing treatment by a health
care provider. A serious health condi-
tion involving continuing treatment by
a health care provider includes:
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(A) A period of incapacity (i.e., inabil-
ity to work, attend school or perform
other regular daily activities due to
the serious health condition, treatment
therefore, or recovery therefrom) of
more than three consecutive calendar
days, including any subsequent treat-
ment or period of incapacity relating
to the same condition, that also in-
volves:

(1) Treatment two or more times by a
health care provider, by a nurse or phy-
sician’s assistant under direct super-
vision of a health care provider, or by
a provider of health care services (e.g.,
physical therapist) under orders of, or
on referral by, a health care provider;
or

(2) Treatment by a health care pro-
vider on at least one occasion which re-
sults in a regimen of continuing treat-
ment under the supervision of the
health care provider.

(B) Any period of incapacity due to
pregnancy, or for prenatal care.

(C) Any period of incapacity or treat-
ment for such incapacity due to a
chronic serious health condition. A
chronic serious health condition is one
which:

(1) Requires periodic visits for treat-
ment by a health care provider, or by a
nurse or physician’s assistant under di-
rect supervision of a health care pro-
vider;

(2) Continues over an extended period
of time (including recurring episodes of
a single underlying condition); and

(3) May cause episodic rather than a
continuing period of incapacity (e.g.,
asthma, diabetes, epilepsy, etc.).

(D) A period of incapacity which is
permanent or long-term due to a condi-
tion for which treatment may not be
effective. The employee or family
member must be under the continuing
supervision of, but need not be receiv-
ing active treatment by, a health care
provider. Examples include Alz-
heimer’s, a severe stroke, or the ter-
minal stages of a disease.

(E) Any period of absence to receive
multiple treatments (including any pe-
riod of recovery therefrom) by a health
care provider or by a provider of health
care services under orders of, or on re-
ferral by, a health care provider, either
for restorative surgery after an acci-
dent or other injury, or for a condition
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that would likely result in a period of
incapacity of more than three consecu-
tive calendar days in the absence of
medical intervention or treatment,
such as cancer (chemotherapy, radi-
ation, etc.), severe arthritis (physical
therapy), kidney disease (dialysis).

(2) Treatment for purposes of para-
graph (1) of this definition includes
(but is not limited to) examinations to
determine if a serious health condition
exists and evaluations of the condition.
Treatment does not include routine
physical examinations, eye examina-
tions, or dental examinations. Under
paragraph (1)(ii)(A)(2) of this defini-
tion, a regimen of continuing treat-
ment includes, for example, a course of
prescription medication (e.g., an anti-
biotic) or therapy requiring special
equipment to resolve or alleviate the
health condition (e.g., oxygen). A regi-
men of continuing treatment that in-
cludes the taking of over-the-counter
medications such as aspirin, antihis-
tamines, or salves; or bed-rest, drink-
ing fluids, exercise, and other similar
activities that can be initiated without
a visit to a health care provider, is not,
by itself, sufficient to constitute a reg-
imen of continuing treatment for pur-
poses of FMLA leave.

(3) Conditions for which cosmetic
treatments are administered (such as
most treatments for acne or plastic
surgery) are not ‘“‘serious health condi-
tions’ unless inpatient hospital care is
required or unless complications de-
velop. Ordinarily, unless complications
arise, the common cold, the flu, ear
aches, upset stomach minor, ulcers,
headaches other than migraine, routine
dental or orthodontia problems, peri-
odontal disease, etc., are examples of
conditions that do not meet the defini-
tion of a serious health condition and
do not qualify for FMLA leave. Restor-
ative dental or plastic surgery after an
injury or removal of cancerous growths
are serious health conditions provided
all the other conditions of this regula-
tion are met. Mental illness resulting
from stress or allergies may be serious
health conditions, but only if all the
conditions of this section are met.

(4) Substance abuse may be a serious
health condition if the conditions of
this section are met. However, FMLA
leave may only be taken for treatment
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for substance abuse by a health care
provider or by a provider of health care
services on referral by a health care
provider. On the other hand, absence
because of the employee’s use of the
substance, rather than for treatment,
does not qualify for FMLA leave.

(5) Absences attributable to inca-
pacity under paragraphs (1)(ii) (B) or
(C) of this definition qualify for FMLA
leave even though the employee or the
immediate family member does not re-
ceive treatment from a health care
provider during the absence, and even
if the absence does not last more than
three days. For example, an employee
with asthma may be unable to report
for work due to the onset of an asthma
attack or because the employee’s
health care provider has advised the
employee to stay home when the pollen
count exceeds a certain level. An em-
ployee who is pregnant may be unable
to report to work because of severe
morning sickness.

Son or daughter means a biological,
adopted, or foster child, a stepchild, a
legal ward, or a child of a person stand-
ing in loco parentis, who is under 18
years of age or 18 years of age or older
and incapable of self-care because of a
mental or physical disability.

Spouse means a husband or wife as
defined or recognized under State law
for purposes of marriage in the State
where the employee resides, including
common law marriage in States where
it is recognized.

State means any State of the United
States or the District of Columbia or
any Territory or possession of the
United States.

Teacher (or employee employed in an
instructional capacity, or instructional
employee) means an employee employed
principally in an instructional capacity
by an educational agency or school
whose principal function is to teach
and instruct students in a class, a
small group, or an individual setting,
and includes athletic coaches, driving
instructors, and special education as-
sistants such as signers for the hearing
impaired. The term does not include
teacher assistants or aides who do not
have as their principal function actual
teaching or instructing, nor auxiliary
personnel such as counselors, psycholo-
gists, curriculum specialists, cafeteria
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workers, maintenance workers, bus
drivers, or other primarily noninstruc-
tional employees.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

APPENDIX A TO PART 825—INDEX

The citations listed in this Appendix are to
sections in 29 CFR Part 825.
1,250 hours of service 825.110, 825.800
12 workweeks of leave 825.200, 825.202, 825.205
12-month period 825.110, 825.200, 825.201,
825.202, 825.500, 825.800
20 or more calendar workweeks 825.104(a),
825.105, 825.108(d), 825.800

50 or more employees 825.102, 825.105,
825.106(f), 825.108(d), 825.109(e), 825.111(d),
825.600(b)

75 miles of worksite/radius 825.108(d),
825.109(e), 825.110, 825.111, 825.202(b),
825.213(a), 825.217, 825.600(b), 825.800

Academic term 825.600(c), 825.602, 825.603,
825.701(a)

Adoption  825.100(a), 825.101(a), 825.112,
825.200(a), 825.201, 825.202(a), 825.203,

825.207(b), 825.302, 825.304(C)
Alternative position 825.117, 825.204, 825.601
Americans with Disabilities Act 825.113(c),

825.115, 825.204(b), 825.215(b), 825.310(b),

825.702(b), 825.800 as soon as practicable

825.219(a), 825.302, 825.303
Birth/birth of a child 825.100(a), 825.101(a),

825.103(c), 825.112, 825.200(a), 825.201, 825.202,

825.203,  825.207,  825.209(d),  825.302(a),

825.302(c)

Certification requirements 825.207(g), 825.305,

825.306, 825.310, 825.311
Christian science practitioners 825.118(b),

825.800
COBRA  825.209(f),  825.210(c),

825.309(b), 825.700(a), 825.800
Collective bargaining agreements 825.102(a),

825.211(a), 825.604, 825.700
Commerce 825.104, 825.800
Complaint 825.220, 825.400, 825.401, 825.500(a)
Continuing treatment by a health care pro-

vider 825.114, 825.800
Definitions 825.800
Designate paid leave as FMLA 825.208
Disability insurance 825.213(f), 825.215(d)
Discharging 825.106(f), 825.220
Discriminating 825.106(f), 825.220
Educational institutions 825.111(c), 825.600

825.213(e),

Effective date 825.102, 825.103, 825.110(e),
825.700(c)
Eligible employee 825.100, 825.110, 825.111,

825.112, 825.200, 825.202, 825.206(b), 825.207,
825.216(c), 825.217, 825.312, 825.600(b), 825.601,
825.800

Employer 825.104, 825.105, 825.106, 825.107,
825.108, 825.109, 825.111, 825.800

Enforcement 825.400-825.404

Equivalent  benefits  825.213(f), 825.214,
825.215(d)
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Equivalent pay 825.100(c), 825.117, 825.204(c),
825.215, 825.601(a), 825.702(c)

Equivalent position 825.100(c), 825.214, 825.215,
825.218(b), 825.604, 825.702(c)

Farm Credit Administration 825.109(b)

Fitness for duty 825.216(c), 825.310, 825.702(e)

Foster care 825.100(a), 825.112, 825.200(a),
825.201, 825.202(a), 825.203(a), 825.207(b),
825.302(a)

Government Printing Office 825.109(d)

Group health plan 825.209, 825.213, 825.800

Health benefits 825.100(b), 825.106(e), 825.209,
825.210, 825.211, 825.212, 825.215(d), 825.219,
825.220(c), 825.301(c), 825.309, 825.312, 825.603,
825.700, 825.702(c)

Health care provider 825.100(d),
825.115, 825.118, 825.302, 825.305,
825.307, 825.310(a), 825.800

Health plan premiums 825.210, 825.213(a)

Husband and wife 825.202

In loco parentis 825.113, 825.800

Incapable of self-care 825.113(c), 825.800

Industry affecting commerce 825.104, 825.800

Instructional employee 825.601, 825.602,
825.604, 825.701(f), 825.800

Integrated employer 825.104(c)

Intermittent leave 825.116(c), 825.117, 825.203,
825.302(f), 825.600(c), 825.601, 825.800

Joint employment 825.104(c), 825.105, 825.106

Key employee 825.209(g), 825.213(a), 825.217,
825.218, 825.219, 825.301(c), 825.312(f)

Library of Congress 825.109(b), 825.800

Life insurance 825.213(f), 825.215(d), 825.800

Maintain health benefits 825.209, 825.212,
825.215(d), 825.301(c), 825.309, 825.603

Medical certification 825.116, 825.213(a),
825.301(c), 825.302(c), 825.305, 825.306, 825.307,
825.308, 825.310, 825.311, 825.312(b), 825.701(d)

Medical necessity 825.114(d), 825.117, 825.306(d)

Multi-employer health plans 825.211

825.114,
825.306,

Needed to care for 825.100(a), 825.114(d),
825.116, 825.207(c)

Not foreseeable 825.303, 825.311(b)

Notice  825.100(d), 825.103(b),  825.110(d),
825.200(d), 825.207(g), 825.208(a), 825.208(c),
825.209(d), 825.210(e), 825.219(a), 825.219(b),
825.220(c), 825.300, 825.301(c), 825.302, 825.303,
825.304, 825.309, 825.310(c), 825.310(d),
825.312(a), 825.402, 825.403(b), 825.601(b),
825.701(a)

Notice requirements 825.110(d), 825.301(c),

825.302(g), 825.304(a), 825.304(€), 825.601(b)
Paid leave 825.100(a), 825.207, 825.208, 825.210,
825.213(c), 825.217(c), 825.219(c), 825.301(c),
825.304(d), 825.700(a), 825.701(a)
Parent 825.100(a), 825.101(a), 825.112, 825.113,
825.116(a), 825.200(a), 825.202(a), 825.207(b),
825.213(a), 825.305(a), 825.306(d), 825.800

Pt. 825, App. A

Physical or mental disability 825.113(c),
825.114, 825.215(b), 825.500(e), 825.800

Placement of a child 825.100(a),
825.203(a), 825.207(b)

Postal Rate Commission 825.109(b), 825.800

Posting requirement 825.300, 825.402

Premium payments 825.100(b), 825.210, 825.212,
825.213(f), 825.301(c), 825.308(d), 825.500(c)

Private employer 825.105, 825.108(b)

Public agency 825.104(a), 825.108,
825.800

Recertification 825.301(c), 825.308

Records 825.110(c), 825.206(a), 825.500

Reduced leave schedule 825.111(d), 825.114(d),
825.116(c), 825.117, 825.203, 825.205, 825.302(f),
825.306(d), 825.500(c), 825.601, 825.702(c),
825.800

Restoration 825.100(d), 825.106(e), 825.209(g),
825.213(a), 825.216, 825.218, 825.219, 825.301(c),
825.311(c), 825.312

Returning to work 825.214

Right to reinstatement 825.100(c), 825.209(g),
825.214(b), 825.216(a), 825.219, 825.301(c),
825.311(c), 825.312, 825.400, 825.700

Secondary employer 825.106(f)

Serious health condition 825.100, 825.101(a),
825.112(a), 825.114, 825.116(a), 825.200(a),
825.202(a), 825.203, 825.204(a), 825.206(b),
825.207, 825.213, 825.215(b), 825.301(c), 825.302,
825.303, 825.305, 825.306, 825.308(d), 825.310(a),

825.201,

825.109,

825.311(c), 825.312(b), 825.601(a), 825.602(a),
825.800

Son or daughter 825.112(a), 825.113(c),
825.202(a), 825.800

Spouse  825.100(a), 825.101(a), 825.112(a),
825.113(a), 825.200(a), 825.202, 825.213(a),
825.303(b), 825.305(a), 825.306(d), 825.701(a),
825.800

State laws 825.701

Substantial and grievous economic injury
825.213(a), 825.216(c),  825.218,  825.219,
825.312(f)

Successor in interest 825.104(a), 825.107,
825.800

Teacher(s) 825.110(c), 825.600(c), 825.800

U.S. Tax Court 825.109(b)

Unpaid leave 825.100, 825.101(a), 825.105(b),

825.206, 825.208, 825.601(b)
Waive rights 825.220(d)
Workers’ compensation

825.210(f), 825.216(d),

825.720(d)(1)
Worksite  825.108(d),

825.213(a), 825.214(e),

825.304(c), 825.800

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

825.207(d)(1),
825.307(a)(1),

825.110(a),
825.217,

825.111,
825.220(b),
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APPENDIX B TO PART 825—CERTIFICATION OF PHYSICIAN OR PRACTITIONER (OPTIONAL
FORM WH-380)

Certification of Health Care Provider
(Family and Medical Leave Act of 1993)
1. Employee’s Name:
2. Patient’s Name (if different from employee):
3. The attached sheet describes what is meant by a "serious health condition" under the Family and Medical
Leave Act.- Does the patient’s condition' qualify under any of the categories described? If so, please check
the applicable category.
M__@__ @G)__@__()__(6)__,or Noneoftheabove

4. Describe the medical facts which support your certification, including a brief statement as to how the
medical facts meet the criteria of one of these categories:

5.a. State the approximate date the condition commenced, and the probable duration of the condition (and
also the probable duration of the patient’s present incapacity? if different):

b. Will it be necessary for the employee to take work only intermittently or to work on a less than full
schedule as a result of the condition (including for treatment described in Item 6 below)?

If yes, give the probable duration:
¢. 1f the condition is a chronic condition (condition #4) or pregnancy, state whether the patient is presently
incapacitated? and the likely duration and frequency of episodes of incapacity®:

6.a. If additional treatments will be required for the condition, provide an estimate of the probable number
of such treatments:

If the patient will be absent from work or other daily activities because of treatment on an intermittent or
part-time basis, also provide an estimate of the probable number and interval between such treatments, actual
or estimated dates of treatment if known, and period required for recovery if any:

b. If any of these treatments will be provided by another provider of health services (e.g., physical
therapist), please state the nature of the treatments:

' Here and elsewhere on this form, the information sought relates only to the condition for which the employee is
taking FMLA leave.

? "Incapacity," for purposes of FMLA, is defined to mean inability to work, attend school or perform other regular
daily activities due to the serious health condition, treatment therefor, or recovery therefrom.

Form WH-380
December 1994
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c. If a regimen of continuing treatment by the patient is required under your supervision, provide a general
description of such regimen (e.g., prescription drugs, physical therapy requiring special equipment):

7.a. If medical leave is required for the employee’s absence from work because of the employee’s own
condition (including absences due to pregnancy or a chronic condition), is the employee unable to perform
work of any kind?

b. If able to perform some work, is the employee unable to perform any one or more of the essential

functions of the employee’s job (the employee or the employer should supply you with information about the
essential job functions)? If yes, please list the essential functions the employee is unable to perform:

c. If neither a. nor b. applies, is it necessary for the employee to be absent from work for treatment?

8.a. If leave is required to care for a family member of the employee with a serious health condition, does
the patient require assistance for basic medical or personal needs or safety, or for transportation?

b. If no, would the employee’s presence to provide psychological comfort be beneficial to the patient or
assist in the patient’s recovery?

c. If the patient will need care only intermittently or on a part-time basis, please indicate the probable
duration of this need:

(Signature of Health Care Provider) (Type of Practice)

(Address) (Telephone number)

To be completed by the employee needing family leave to care for a family member:

State the care you will provide and an estimate of the period during which care will be provided, including a
schedule if leave is to be taken intermittently or if it will be necessary for you to work less than a full
schedule:

(Employee signature) - (date)

803



Pt. 825, App. B 29 CFR Ch. V (7-1-06 Edition)
A "Serious Health Condition" means an illness, injury, impairment, or physical or mental condition
that involves one of the following:
1. Hospital Care

Inpatient care (i.e., an overnight stay) in a hospital, hospice, or residential medical care facility, including any
period of incapacity? or subsequent treatment in connection with or consequent to such inpatient care.

2. Absence Plus Tr B

(a) A period of incapacity? of more than three consecutive calendar days (including any subsequent
treatment or period of incapacity® relating to the same condition), that also involves:

(1) Treatment® two or more times by a health care provider, by a nurse or physician’s
assistant under direct supervision of a health care provider, or by a provider of health care services
(e.g., physical therapist) under orders of, or on referral by, a health care provider; or

(2) Treatment by a health care provider on at least one occasion which results in a regimen
of continuing treatment* under the supervision of the health care provider.

3. Pregnancy
Any period of incapacity due to pregnancy, or for prenatal care.
4. Chronic Conditions Requiring Treatments

A chronic condition which:

(1) Requires periodic visits for treatment by a health care provider, or by a nurse or physician’s
assistant under direct supervision of a health care provider;

(2) Continues over an extended period of time (including recurring episodes of a single underlying
condition); and

(3) May cause episodic rather than a continuing period of incapacity’ (e.g., asthma, diabetes,
epilepsy, etc.).

5. Perm: D, itions Requiri ision

A period of incapacity’ which is permanent or long-term due to a condition for which treatment may not be
effective. The employee or family member must be under the continuing supervision of, but need not be

? Treatment includes examinations to determine if a serious health condition exists and evaluations of the condition.
Treatment does not include routine physical examinations, eye examinations, or dental examinations.

4 A regimen of continuing treatment includes, for example, a course of prescription medication (e.g., an antibiotic) or
therapy requiring special equlpment to msolve or alleviate the health condition. A regimen of treatment does not
include the taking of over-the- ions such as aspirin, antihistamines, or salves; or bed-rest, drinking
fluids, exercise, and other similar activities that can be initiated without a visit to & health care provider.
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receiving active treatment by, a health care provider. Examples include Alzheimer’s, a severe stroke, or
the terminal stages of a disease.

6. Multiple Treatments (Non-Chronic Conditions)

Any period of absence to receive multiple treatments (including any period of recovery therefrom) by a health
care provider or by a provider of health care services under orders of, or on referral by, a health care
provider, either for restorative surgery after an accident or other injury, or for a condition that would likely
result in a period of incapacity’ of more than three consecutive calendar days in the absence of medical
intervention or treatment, such as cancer (chemotherapy, radiation, etc.), severe arthritis (physical therapy),
kidney disease (dialysis).
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APPENDIX C TO PART 825—NOTICE TO EMPLOYEES OF RIGHTS UNDER FMLA (WH
PUBLICATION 1420)

Your Rights

Under The

Family and Medical Leave Act of 1993

FMLA requires covered employers to provide up to

12 weeks of unpaid, job-protected leave to “‘eligible™
employees for certain family and medical reasons.
Employees are eligible if they have worked for a covered

employer for at least one year, and for 1,250 hours over
the previous 12 months, and if there are at least 50
employees within 75 miles.

Reasons For Taking Leave:

Unpaid leave must be granted for any of the following
reasons:

e to care for the employee's child after birth, or placement
for adoption or foster care;

1o care for the employee’s spouse, son or daughter, or
parent, who has a serious heaith condition; or

¢ for a serious health condition that makes the employee
unable to perform the employee’s job.

At the employee's or employer's option, certain kinds of
paid leave may be substituted for unpaid leave.

Advance Notice and Medical

Cenrtification:

The employee may be required to provide advance leave
notice and medical certification. Taking of leave may be
denied if requirements are not met.

* The employee ordinarily must provide 30 days advance
notice when the leave is “foreseeable.”

* An employer may require medical certification to support
a request for leave because of a serious health condition,
and may require second or third opinions (at the
employer’s expense) and a fitness for duty report to
return to work.

Job Benefits and Protection:

» For the duration of FMLA leave, the emplover must
maintain the employee’s health coverage under any
“group health plan.™

U.S. Department of Labor

Employment Standards Administration
Wage and Hour Division

Washington, D.C. 20210

&

* Upon return from FMLA leave, most employees must be
restored to their original or equivalent positions with
equivalent pay, benefits, and other employment terms.

* The use of FMLA leave cannot result in the loss of any
employment benefit that accrued prior to the start of an
employee’s leave.

Unlawful Acts By Employers:

FMLA makes it unlawful for any employer to:

¢ interfere with, restrain, or deny the exercise of any right
provided under FMLA:

* discharge or discriminate against any person for opposing
any practice made unlawful by FMLA or for
involvement in any proceeding under or relating
to FMLA.

Enforcement:

* The U.S. Department of Labor is authorized to
investigate and resolve complaints of violations.

* An eligible employee may bring a civil action against an
employer for violations.

FMLA does not affect any Federal or State iaw prohibiting
discrimination, or supersede any State or local law or
collective bargaining agreement which provides greater
family or medical leave rights.

For Additional Information:

Contact the nearest office of the Wage and Hour
Division, listed in most telephone directories under
U.S. Government, Department of Labor.

WH Publication 1420
June 1993
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APPENDIX D TO PART 825—PROTOTYPE NOTICE: EMPLOYER RESPONSE TO EMPLOYEE
REQUEST FOR FAMILY AND MEDICAL LEAVE (FORM WH-381)

Employer Response to Employee U.S. Department of Labor
Request for Family or Medical Leave Employment Standards Administration
(Optional use form - see 29 CFR §825.301(c}) Wage and Hour Division

(Family and Medical Leave Act of 1993)

(Date)

TO :-

(Employee's name)
FROM:

(Name of appropriate employer representative)

SUBJECT: Request for Family/Medical Leave

On______, you notified us of your need to take family/medical leave due to:
(date)
O the birth of your child, or the placement of a child with you for adoption or foster care; or

O a serious health condition that makes you unable to perform the essential functions of your job; or
O a serious health condition affecting your O spouse, O child, O parent, for which you are needed to provide care.

You notified us that you need this leave beginning on and that you expect leave to continue until on or
about . (date)
(date)

Except as explained below, you have a right under the FMLA for up to 12 weeks of unpaid leave in a 12-month period
for the reasons listed above. Also, your health benefits must be maintained during any period of unpaid leave under the
same conditions as if you continued 1o work, and you must be reinstated to the same or an equivalent job with the same
pay, benefits, and terms and conditions of employment on your return from leave. If you do not return to work
following FMLA leave for a reason other than: (1) the continuation, recurrence, or onset of a serious health condition
which would entide you to FMLA leave; or (2) other circumstances beyond your control, you may be required to
reimburse us for our share of health insurance premiums paid on your behalf during your FMLA leave.

This is to inform you that: (check appropriate boxes; explain where indicated)

1. You are O eligible O not eligible for leave under the FMLA.

2. The requested leave O will O will not be counted agaitist your annual FMLA leave entitlement.

3, You O will O will not be required to furnish medical certification of a serious health condition. If required,

you must furnish certification by (insert date) (must be at least 15 days after you are notified of this
requirement) or we may delay the commencement of your leave until the certification is submitted.

Form WH-381
December 1994
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5(a).

®).

©.

(a).

®)-

You may elect to substitute accrued paid leave for unpaid FMLA leave. We O will O will not require that
you substitute accrued paid leave for unpaid FMLA leave. If paid leave will be used the following conditions
will apply: (Explain)

If you normally pay a portion of the premiums for your health insurance, these payments will continue during
the period of FMLA leave. Arrangements for payment have been discussed with you and it is agreed that you
will make premium payments as follows: (Ser forth dates, e.g., the 10th of each month, or pay periods, etc.
that specifically cover the agreemens with the employee.)

You have a minimum 30-day (or, indicate longer period, if applicable) grace period in which to make premium
payments. If payment is not made timely, your group health ins may be lled, provided we notify
you in writing at least 15 days before the date that your health coverage will lapse, or, at our option, we may
pay your share of the premiums during FMIA leave, and recover these payments from you upon your return to
work. We O will O will not pay your share of health insurance premiums while you are on leave.

We O will O will not do the same with other benefits (e.g., life insurance, disability insurance, etc.)
while you are on FMLA leave. If we do pay your premiums for other benefits, when you return from leave
you D will O will not be expected to reimburse us for the payments made on your behalf.

You O will O will not be required to present a fimess-for-duty certificate prior to being restored to
employment. If such certification is required but not received, your return to work may be delayed until the
certification is provided.

You Dare Oarenot a "key employee” as described in §825.218 of the FMLA regulations. If you are a
"key employee,” restoration to employment may be denied following FMLA leave on the grounds that such
restoration will cause substantial and grievous economic injury to us.

We O have O have not determined that restoring you to employment at the conclusion of FMLA leave will
cause substantial and grievous economic harm tp us. (Explain (a) and/or (b) below. See §825.219 of the
FMLA regulations.)

While on leave, you O will O will not be required to furnish us with periodic reports every ____ (indicate
interval of periodic reports, as appropriate for the particular leave situation) of your status and intent o return
to work (see §825.309 of the FMLA regulations). If the circumstances of your leave change and you are able
to return to work earlier than the date indicated on the reverse side of this form, you O will O will not be
required to notify us at least two work days prior to the date you intend to report for work.

You O will © will not be required to furnish recertification relating w0 a serious health condition. (Explain

below, if necessary, including the interval between certifications as prescribed in §825.308 of the FMLA
regulations.)

808



Wage and Hour Division, Labor

AND COBRA

Pt. 825, App. E

APPENDIX E TO PART 825—IRS NOTICE DISCUSSING RELATIONSHIP BETWEEN FMLA

Internal Revenue Bulletin No. 1994-51 (December 19, 1994), pp. 10-11.

Part lll. Administrative, Procedural, and Miscellaneous

Etfect of the Family and Medical
Leave Act on COBRA Continuation
Coverage

Notice 94-103

The Family and Medical Leave Act
of 1993 (“FMLA"), P.L. 103-3, im-
poses certain requirements on em-
ployers regarding coverage, includi
family coverage, under group health
plans for employees taking FMLA
leave. Many employers have raised
questions about how the requirements
under FMLA affect their obligation
to providle COBRA i ion cov-

group heaith pfan of the employee’s

employer, (2) the employee does not

FMLA leave, A fails to pay the

return to employment with the em-
ployer at the end of the FMLA leave,
and (3) the employes (or the spouse
or a dependent child of the employee)
would, in the absence of COBRA

inuati age, lose ag
under the group health plan (ie.,
cease to be covered under the same
terms and conditions as in effect for
similarly situated active employees
and their spouses and dependent chil-
dren) before the end of what would
be the maximum coverage period,

crage in accordance with the require-
ments of section 4980B of the Inter-
nal Revenue Code. This notice
addresses a number of the principal
questions that have been raised.

The requirements pertaining to
FMLA leave, including the employ-
er’s obligation to maintain coverage
under a group health plan during
FMLA leave, are established under
FMLA, not under the Internal Reve-
nue Code. The U.S. Department of
Labor has published rules interpreting
the requirements of FMLA in part
825 of title 29 of the Code of Federal
Regulations. The determination of
when FMLA leave ends is relevant to
the guidance provided in this notice.
Although this notice makes several
references to the first day or the last
day of FMLA leave, the notice does
not purport to provide guidance on
when FMLA leave begins or ends or
on any other aspect of FMLA leave;
instead, the notice provides guidance
on the COBRA continuation coverage
requirements that may arise once
FMLA leave has ended (as deter-
mined under FMLA and the Labor
Regulations thereunder). See, e.g., 29
C.F.R. § 825.209(f) and (g).

Q-1: In What Circumstances Does
a COBRA Qualifying Event Occur If
an Employee Does Not Return from
FMLA Leave?

A-i: The taking of leave under
FMLA does not constitute a qualify-
ing event under section 4980B of the
Code. A qualifying event under sec-
tion 4980B(f)(3)(B) occurs, however,
if (1) an employee (or the spouse or a
dependent child of the employee) is
covered on the day before the first
day of FMLA leave (or becomes cov-
ered during the FMLA leave) under a

H » the satisf: of the three
conditions in the preceding sentence
does not constitute a qualifying event
if the employer eliminates, on or
before the last day of the employee's
FMLA leave, coverage under a group
health plan for the class of employees
(while continuing to employ that class
of employees) 1o which the employee
would have belonged if the employee
had not taken FMLA leave.

Q-2: When Does the COBRA
Qualifying Event Occur, and How is
the Maximum Coverage Period Mea-
sured?

A qualifying event described in
Q&A-1 occurs on the last day of
FMLA lecave. The maximum coverage
period is measured from the date of
the qualifying event (i.e., the last day
of FMLA leave). If, however, cover-
age under the group health plan is
lost at a later date and the plan
provides for the extension of the
required periods, as permitted under
section 4980B(fX8) of the Code, then
the maximum coverage period is mea-
sured from the date when coverage is
lost.

Example 1. Employee A is covered
under the group health plan of Em-
ployer X on January 31, 1995. A
takes FMLA leave beginning Febru-
ary 1, 1995. A’s last day of FMLA
leave is 12 weeks later, on April 25,
1995, and A does not return to work
with X at the end of the FMLA
leave. If A does not elect COBRA
continuation coverage, A4 will lose
coverage under the group health plan
of X on April 26, 1995.

A experiences a qualifying event on
April 25, 1995, and the maximum
coverage period (generally 18 months)
is measured from that date. (This is
the case even if, for part or all of the
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pl portion of premiums for
coverage under the group health plan
of X and is not covered under X's
plan. See Q&A-3 below.)

Example 2: Employee B and B’s
spouse are covered under the group
health plan of Employer Y on August
15, 1995. B takes FMLA leave begin-
ning August 16, 1995. B informs Y
less than 7 weeks later, on September
28, 1995, that B will not be returning

-to wotk. Under the FMLA regula-

tions published by the Dx of
Labor in part 825 of title 29 of the
Code of Federal Regulations, B's last
day of FMLA leave is September 28,
1995. B does not return to work with
Y at the end of the FMLA leave. If B
and B’s spouse do not ¢elect COBRA
continuation coverage, they will lose
coverage under the group health pian
of Y on September 29, 1995.

B and B’s spouse experience a qual-
ifying event on September 28, 1995,
and the maximum coverage period

T Ny 18 hs) is

from that date. (This is the case even
if, for part or all of the FMLA leave,
B fails to pay the emp}oyee portion
of premiums for coverage under the
group health plan of Y and B or B's
spouse is not covered under ¥’s plan.
See Q&A-3 below.)

Q-3: Can a COBRA Qualifying
Event Occur If an Employee Failed to
Pay the Employeé Portion of Premi-
ums for Coverage Under a Group
Health Plan During FMLA Leave or
Declined Coverage Under a Group
Health Plan During FMLA Leave?

A-3: Yes. Any lapse of coverage
under a group health plan during
FMLA leave is irrelevant in determin-
ing whether a set of circumstances
constitutes a qualifying event under
Q&A-1 of this notice or when such a
qualifying event occurs under
Q&A-2.

Q-4: Are the Foregoing Rules Af-
Jected by a Requirement of State or
Local Law to Provide a Longer Peri-
od of Coverage Than That Required
Under FMLA?

A-4: No. Any State or local law
that requires coverage under a group
health plan to be maintained during a
leave of absence for a period longer
than that required under FMLA (for
example, for 16 weeks of leave rather
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than for the 12 weeks required under
FMLA) is disregarded for purposes of
determining when a qualifying event
occurs under section 4980B of the
Code.

Q-5: May COBRA Continuation
Coverage Be Conditioned Upon Re-

29 CFR Ch. V (7-1-06 Edition)

good faith compliance with a reason-
able interpretation will be determined
based on all the facts and circum-
stances of each case; however, the
Service will consider compliance with
the terms of this notice to constitute
good faith compliance with a reason-
able interpretation of the COBRA

of the P, Paid
by the Employer for Coverage Under
a Group Health Plan During FMLA
Leave?

A-5: No. The U.S. Department of
Labor has published rules describing
the circumstances in which an em-
ployer may recover premiums it pays
to maintain coverage, including fami-
ly coverage, under a group health
plan during FMLA leave from an
employee who fails to return from
leave. See 29 CFR § 825.213. Even if
recovery of premiums is permitted
under those rules, the right to CO-
BRA continuation coverage cannot be

100 8 q
of section 4980B of the Code as they
apply to FMLA leave situations, but
only to the extent that this notice
addresses the COBRA continuation
coverage requirements in such situa-
tions.

DRAFTING INFORMATION

The principal author of this notice
is Russ Weinheimer of the Office of
the Associate Chief Counsel (Em-
ployee Benefits and Exempt Organi-
zations). For further information re-
garding this notice, contact Mr.

conditioned upon the employee’s re-
imbursement of the employer for pre-
miums the employer paid to maintain
coverage under a group health plan
during FMLA leave.

Q-6: How Is the COBRA Notice
Period for Employers Satisfied?

A-6: In the case of an employee
(or the spouse or a dependent child of
an employee} who experiences a qual-
ifying event described in Q&A-1 of
this notice, the usual notice rules of
section 4980B(f)6) of the Code ap-
ply. Thus, the employer must notify
the plan administrator of the qualify-
ing event within 30 days (or, in the
case of a group health plan which is a
multiemployer plan, such longer peri-
od of time as may be provided in the
terms of the plan) of the fast day of
FMLA leave. If, however, coverage
under the group health plan is lost
after the last day of FMLA leave and
the plan provides for the extension of
the required periods, as permitted
under section 4980B(f)(8), then the
applicable notice period of section
4980B(f)(6)(B) commences on the date
coverage is lost.

Q-7: What is the Effect of This
Notice?

A-7: Before the effective date of
final regulations under section 4980B
of the Code, employers and group
health plans must operate in good
faith c i with a bl
interpretation of the statutory re-
quirements for COBRA continuation
coverage. Whether there has been

Weinhei at (202) 622-4695 (not a
toli-free number).

810



