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(3) Has responsibility for pro-
grammatic decision making;

(4) Has responsibility for adherence
to applicable Federal program compli-
ance requirements; and

(6) Uses the Federal funds to carry
out a program of the organization as
compared to providing goods or serv-
ices for a program of the pass-through
entity.

(c) Payment for goods and services.
Characteristics indicative of a pay-
ment for goods and services received by
a vendor are when the organization:

(1) Provides the goods and services
within normal business operations;

(2) Provides similar goods or services
to many different purchasers;

(3) Operates in a competitive envi-
ronment;

(4) Provides goods or services that
are ancillary to the operation of the
Federal program; and

(56) Is not subject to compliance re-
quirements of the Federal program.

(d) Use of judgment in making deter-
mination. There may be unusual cir-
cumstances or exceptions to the listed
characteristics. In making the deter-
mination of whether a subrecipient or
vendor relationship exists, the sub-
stance of the relationship is more im-
portant than the form of the agree-
ment. It is not expected that all of the
characteristics will be present and
judgment should be used in deter-
mining whether an entity is a sub-
recipient or vendor.

(e) For-profit subrecipient. Since this
part does not apply to for-profit sub-
recipients, the pass-through entity is
responsible for establishing require-
ments, as necessary, to ensure compli-
ance by for-profit subrecipients. The
contract with the for-profit sub-
recipient should describe applicable
compliance requirements and the for-
profit subrecipient’s compliance re-
sponsibility. Methods to ensure compli-
ance for Federal awards made to for-
profit subrecipients may include pre-
award audits, monitoring during the
contract, and post-award audits.

(f) Compliance responsibility for ven-
dors. In most cases, the auditee’s com-
pliance responsibility for vendors is
only to ensure that the procurement,
receipt, and payment for goods and
services comply with laws, regulations,
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and the provisions of contracts or
grant agreements. Program compliance
requirements normally do not pass
through to vendors. However, the
auditee is responsible for ensuring
compliance for vendor transactions
which are structured such that the
vendor is responsible for program com-
pliance or the vendor’s records must be
reviewed to determine program compli-
ance. Also, when these vendor trans-
actions relate to a major program, the
scope of the audit shall include deter-
mining whether these transactions are
in compliance with laws, regulations,
and the provisions of contracts or
grant agreements.

§99.215 Relation to other audit re-
quirements.

(a) Audit under this part in lieu of
other audits. An audit made in accord-
ance with this part shall be in lieu of
any financial audit required under indi-
vidual Federal awards. To the extent
this audit meets a Federal agency’s
needs, it shall rely upon and use such
audits. The provisions of this part nei-
ther limit the authority of Federal
agencies, including their Inspectors
General, or GAO to conduct or arrange
for additional audits (e.g., financial au-
dits, performance audits, evaluations,
inspections, or reviews) nor authorize
any auditee to constrain Federal agen-
cies from carrying out additional au-
dits. Any additional audits shall be
planned and performed in such a way
as to build upon work performed by
other auditors.

(b) Federal agency to pay for additional
audits. A Federal agency that conducts
or contracts for additional audits shall,
consistent with other applicable laws
and regulations, arrange for funding
the full cost of such additional audits.

(c) Request for a program to be audited
as a major program. A Federal agency
may request an auditee to have a par-
ticular Federal program audited as a
major program in lieu of the Federal
agency conducting or arranging for the
additional audits. To allow for plan-
ning, such requests should be made at
least 180 days prior to the end of the
fiscal year to be audited. The auditee,
after consultation with its auditor,
should promptly respond to such re-
quest by informing the Federal agency
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whether the program would otherwise
be audited as a major program using
the risk-based audit approach de-
scribed in §99.520 and, if not, the esti-
mated incremental cost. The Federal
agency shall then promptly confirm to
the auditee whether it wants the pro-
gram audited as a major program. If
the program is to be audited as a major
program based upon this Federal agen-
cy request, and the Federal agency
agrees to pay the full incremental
costs, then the auditee shall have the
program audited as a major program. A
pass-through entity may use the provi-
sions of this paragraph for a sub-
recipient.

§99.220 Frequency of audits.

Except for the provisions for biennial
audits provided in paragraphs (a) and
(b) of this section, audits required by
this part shall be performed annually.
Any biennial audit shall cover both
years within the biennial period.

(a) A State or local government that
is required by constitution or statute,
in effect on January 1, 1987, to undergo
its audits less frequently than annu-
ally, is permitted to undergo its audits
pursuant to this part biennially. This
requirement must still be in effect for
the biennial period under audit.

(b) Any non-profit organization that
had biennial audits for all biennial pe-
riods ending between July 1, 1992, and
January 1, 1995, is permitted to under-
go its audits pursuant to this part bi-
ennially.

§99.225 Sanctions.

No audit costs may be charged to
Federal awards when audits required
by this part have not been made or
have been made but not in accordance
with this part. In cases of continued in-
ability or unwillingness to have an
audit conducted in accordance with
this part, Federal agencies and pass-
through entities shall take appropriate
action using sanctions such as:

(a) Withholding a percentage of Fed-
eral awards until the audit is com-
pleted satisfactorily;

(b) Withholding or disallowing over-
head costs;

(c) Suspending Federal awards until
the audit is conducted; or

(d) Terminating the Federal award.
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§99.230 Audit costs.

(a) Allowable costs. Unless prohibited
by law, the cost of audits made in ac-
cordance with the provisions of this
part are allowable charges to Federal
awards. The charges may be considered
a direct cost or an allocated indirect
cost, as determined in accordance with
the provisions of applicable OMB cost
principles circulars, the Federal Acqui-
sition Regulation (FAR)(48 CFR parts
30 and 31), or other applicable cost
principles or regulations.

(b) Unallowable costs. A non-Federal
entity shall not charge the following to
a Federal award:

(1) The cost of any audit under the
Single Audit Act Amendments of 1996
(31 U.S.C. 7501 et seq.) not conducted in
accordance with this part.

(2) The cost of auditing a non-Federal
entity which has Federal awards ex-
pended of less than $300,000 per year
and is thereby exempted under
§99.200(d) from having an audit con-
ducted under this part. However, this
does not prohibit a pass-through entity
from charging Federal awards for the
cost of limited scope audits to monitor
its subrecipients in accordance with
§99.400(d)(3), provided the subrecipient
does not have a single audit. For pur-
poses of this part, limited scope audits
only include agreed-upon procedures
engagements conducted in accordance
with either the AICPA’s generally ac-
cepted auditing standards or attesta-
tion standards, that are paid for and
arranged by a pass-through entity and
address only one or more of the fol-
lowing types of compliance require-
ments: activities allowed or unallowed;
allowable costs/cost principles; eligi-
bility; matching; level of effort; ear-
marking; and, reporting.

§99.235

(a) Program-specific audit guide avail-
able. In many cases, a program-specific
audit guide will be available to provide
specific guidance to the auditor with
respect to internal control, compliance
requirements, suggested audit proce-
dures, and audit reporting require-
ments. The auditor should contact the
Office of Inspector General of the Fed-
eral agency to determine whether such
a guide is available. When a current

Program-specific audits.
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