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32 CFR part 9, the Appointing Author-
ity shall appoint at least three but no 
more than seven members and one or 
two alternate members. The Appoint-
ing Authority may remove members 
and alternate members for good cause. 
In the event a member (or alternate 
member) is removed for good cause, the 
Appointing Authority may replace the 
member, direct that an alternate mem-
ber serve in the place of the original 
member, direct that proceedings sim-
ply continue without the member, or 
convene a new commission. In the ab-
sence of guidance from the Appointing 
Authority regarding replacement, the 
Presiding Officer shall select an alter-
nate member to replace the member in 
question. 

(2) The Presiding Officer shall deter-
mine if it is necessary to conduct or 
permit questioning of members (includ-
ing the Presiding Officer) on issues of 
whether there is good cause for their 
removal. The Presiding Officer may 
permit questioning in any manner he 
deems appropriate. Consistent with 32 
CFR part 9, any such questioning shall 
be narrowly focused on issues per-
taining to whether good cause may 
exist for the removal of any member. 

(3) From time to time, it may be ap-
propriate for a Presiding Officer to for-
ward to the Appointing Authority in-
formation and, if appropriate, a rec-
ommendation relevant to the question 
of whether a member (including the 
Presiding Officer) should be removed 
for good cause. While awaiting the Ap-
pointing Authority’s decision on such 
matter, the Presiding Officer may elect 
either to hold proceedings in abeyance 
or to continue. The Presiding Officer 
may issue any appropriate instructions 
to the member whose continued service 
is in question. A military commission 
shall not engage in deliberations on 
findings or sentence prior to the Ap-
pointing Authority’s decision in any 
case in which the Presiding Officer has 
recommended a member’s removal. 

(b) Military commission security officer. 
The Appointing Authority may detail a 
Security Officer to advise a military 
commission on matters related to clas-
sified and protected information. In ad-
dition to any other duties assigned by 
the Appointing Authority, the Security 
Officer shall ensure that all classified 

or protected evidence and information 
is appropriately safeguarded at all 
times and that only personnel with the 
appropriate clearances and authoriza-
tions are present when classified or 
protected materials are presented be-
fore military commissions. 

(c) Other military commission per-
sonnel. The Appointing Authority may 
detail court reporters, interpreters, se-
curity personnel, bailiffs, clerks, and 
any other personnel to a military com-
mission as deemed necessary. In the 
absence of a detailing by the Appoint-
ing Authority, the Chief Prosecutor 
shall be responsible to ensure the avail-
ability of necessary or appropriate per-
sonnel to facilitate the impartial and 
expeditious conduct of full and fair 
trials by military commission. 

§ 17.4 Interlocutory questions. 
(a) Certification of interlocutory ques-

tions. The Presiding Officer shall gen-
erally adjudicate all motions and ques-
tions that arise during the course of a 
trial by military commission. In ac-
cordance with 32 CFR 9.4(a)(5)(iv), how-
ever, the Presiding Officer shall certify 
all interlocutory questions, the disposi-
tion of which would effect a termi-
nation of proceedings with respect to a 
charge, for decision by the Appointing 
Authority. In addition, the Presiding 
Officer may certify other interlocutory 
questions to the Appointing Authority 
as the Presiding Officer deems appro-
priate. 

(b) Submission of interlocutory ques-
tions. The Presiding Officer shall deter-
mine what, if any, documentary or 
other materials should be forwarded to 
the Appointing Authority in conjunc-
tion with an interlocutory question. 

(c) Effect of interlocutory question cer-
tification on proceedings. While decision 
by the Appointing Authority is pending 
on any certified interlocutory ques-
tion, the Presiding Officer may elect 
either to hold proceedings in abeyance 
or to continue. 

§ 17.5 Implied duties of the presiding 
officer. 

The Presiding Officer shall ensure 
the execution of all ancillary functions 
necessary for the impartial and expedi-
tious conduct of a full and fair trial by 
military commission in accordance 

VerDate Aug<31>2005 11:36 Aug 09, 2006 Jkt 208122 PO 00000 Frm 00066 Fmt 8010 Sfmt 8010 Y:\SGML\208122.XXX 208122



57 

Office of the Secretary of Defense § 18.2 

with 32 CFR part 9. Such functions in-
clude, for example, scheduling the time 
and place of convening of a military 
commission, ensuring that an oath or 
affirmation is administered to wit-
nesses and military commission per-
sonnel as appropriate, conducting ap-
propriate in camera meetings to facili-
tate efficient trial proceedings, and 
providing necessary instructions to 
other commission members. The Pre-
siding Officer shall rule on appropriate 
motions or, at his discretion consistent 
with 32 CFR part 9, may submit them 
to the commission for decision or to 
the Appointing Authority as a certified 
interlocutory question. 

§ 17.6 Disclosures. 
(a) General. Unless directed otherwise 

by the Presiding Officer upon a show-
ing of good cause or for some other rea-
son, counsel for the Prosecution and 
the Defense shall provide to opposing 
counsel, at least one week prior to the 
scheduled convening of a military com-
mission, copies of all information in-
tended for presentation as evidence at 
trial, copies of all motions the party 
intends to raise before the military 
commission, and names and contact in-
formation of all witnesses a party in-
tends to call. Motions shall also be pro-
vided to the Presiding Officer at the 
time they are provided to opposing 
counsel. Unless directed otherwise by 
the Presiding Officer, written responses 
to any motions will be provided to op-
posing counsel and the Presiding Offi-
cer no later than three days prior to 
the scheduled convening of a military 
commission. 

(b) Notifications by the prosecution. 
The Prosecution shall provide the De-
fense with access to evidence known to 
the Prosecution that tends to excul-
pate the Accused as soon as prac-
ticable, and in no instance later than 
one week prior to the scheduled con-
vening of a military commission. 

(c) Notifications by the defense. The 
Defense shall give notice to the Pros-
ecution of any intent to raise an af-
firmative defense to any charge at 
least one week prior to the scheduled 
convening of a military commission. 

(d) Evidence related to mental responsi-
bility. If the Defense indicates an intent 
to raise a defense of lack of mental re-

sponsibility or introduce expert testi-
mony regarding an Accused’s mental 
condition, the prosecution may require 
that the Accused submit to a mental 
examination by a military psychologist 
or psychiatrist, and both parties shall 
have access to the results of that ex-
amination. 

PART 18—APPOINTING AUTHORITY 
FOR MILITARY COMMISSIONS 

Sec. 
18.1 Purpose 
18.2 Applicability and scope. 
18.3 Organization. 
18.4 Responsibilities and functions. 
18.5 Relationships. 
18.6 Authorities. 

AUTHORITY: 10 U.S.C. 113 and 131(b)(8). 

SOURCE: 69 FR 31292, June 3, 2004, unless 
otherwise noted. 

§ 18.1 Purpose. 
Pursuant to the authority vested in 

the Secretary of Defense under the U.S. 
Constitution, Article II, Section 2, 
Clause 2, 10 U.S.C. 113 and 131(b)(8) and 
Military Order of November 13, 2001, 
‘‘Detention, Treatment, and Trial of 
Certain Non-Citizens in the War 
Against Terrorism,’’ (66 FR 57833 (No-
vember 16, 2001)) (‘‘President’s Military 
Order’’) this part establishes the posi-
tion and office of the Appointing Au-
thority for Military Commissions, with 
the responsibilities, functions, rela-
tionships, and authorities as prescribed 
herein. 

§ 18.2 Applicability and scope. 
This part applies to: 
(a) The Office of the Secretary of De-

fense (OSD), the Military Departments, 
the Chairman of the Joint Chiefs of 
Staff, the Combatant Commands, the 
Office of the Inspector General of the 
Department of Defense, the Defense 
Agencies, the DoD Field Activities, all 
other organizational entities in the De-
partment of Defense (hereafter referred 
to collectively as ‘‘the DoD Compo-
nents’’). 

(b) Any special trial counsel of the 
Department of Justice who may be 
made available by the Attorney Gen-
eral of the United States to serve as a 
prosecutor in trials before military 
commissions pursuant to section 
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