§32.45
firms, and women’s business enter-
prises.

(4) Encourage contracting with con-
sortiums of small businesses, minority-
owned firms and women’s business en-
terprises when a contract is too large
for one of these firms to handle individ-
ually.

(5) Use the services and assistance, as
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce’s Minor-
ity Business Development Agency in
the solicitation and utilization of
small businesses, minority-owned firms
and women’s business enterprises.

(c) The type of procuring instruments
used (e.g., fixed price contracts, cost
reimbursable contracts, purchase or-
ders, and incentive contracts) shall be
determined by the recipient but shall
be appropriate for the particular pro-
curement and for promoting the best
interest of the program or project in-
volved. The ‘‘cost-plus-a-percentage-of-
cost” or ‘‘percentage of construction
cost’” methods of contracting shall not
be used.

(d) Contracts shall be made only with
responsible contractors who possess
the potential ability to perform suc-
cessfully under the terms and condi-
tions of the proposed procurement.
Consideration shall be given to such
matters as contractor integrity, record
of past performance, financial and
technical resources or accessibility to
other necessary resources. In certain
circumstances, contracts with certain
parties are restricted by the DoD im-
plementation, in 32 CFR part 25, of
E.O.s 12549 (3 CFR, 1986 Comp., p. 189)
and 12689 (3 CFR, 1989 Comp., p. 235),
“Debarment and Suspension.”’

(e) Recipients shall, on request, make
available for the DoD Component’s pre-
award review, procurement documents
such as request for proposals or invita-
tions for bids, independent cost esti-
mates, etc., when any of the following
conditions apply:

(1) A recipient’s procurement proce-
dures or operation fails to comply with
the procurement standards in this part.

(2) The procurement is expected to
exceed the simplified acquisition
threshold fixed at 41 U.S.C. 403 (11)
(currently $100,000) and is to be award-
ed without competition or only one bid
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or offer is received in response to a so-
licitation.

(3) The procurement, which is ex-
pected to exceed the simplified acquisi-
tion threshold, specifies a ‘‘brand
name’’ product.

(4) The proposed award over the sim-
plified acquisition threshold is to be
awarded to other than the apparent
low bidder under a sealed bid procure-
ment.

(6) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the amount of the simplified ac-
quisition threshold.

§32.45 Cost and price analysis.

Some form of cost or price analysis
shall be made and documented in the
procurement files in connection with
every procurement action. Price anal-
ysis may be accomplished in various
ways, including the comparison of
price quotations submitted, market
prices and similar indicia, together
with discounts. Cost analysis is the re-
view and evaluation of each element of
cost to determine reasonableness,
allocability and allowability.

§32.46 Procurement records.

Procurement records and files for
purchases in excess of the simplified
acquisition threshold shall include the
following at a minimum:

(a) Basis for contractor selection;

(b) Justification for lack of competi-
tion when competitive bids or offers
are not obtained; and

(c) Basis for award cost or price.

§32.47 Contract administration.

A system for contract administration
shall be maintained to ensure con-
tractor conformance with the terms,
conditions and specifications of the
contract and to ensure adequate and
timely follow up of all purchases. Re-
cipients shall evaluate contractor per-
formance and document, as appro-
priate, whether contractors have met
the terms, conditions and specifica-
tions of the contract.

§32.48 Contract provisions.

The recipient shall include, in addi-
tion to provisions to define a sound and
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complete agreement, the following pro-
visions in all contracts. The following
provisions shall also be applied to sub-
contracts:

(a) Contracts in excess of the sim-
plified acquisition threshold shall con-
tain contractual provisions or condi-
tions that allow for administrative,
contractual, or legal remedies in in-
stances in which a contractor violates
or breaches the contract terms, and
provide for such remedial actions as
may be appropriate.

(b) All contracts in excess of the sim-
plified acquisition threshold shall con-
tain suitable provisions for termi-
nation by the recipient, including the
manner by which termination shall be
effected and the basis for settlement.
In addition, such contracts shall de-
scribe conditions under which the con-
tract may be terminated for default as
well as conditions where the contract
may be terminated because of cir-
cumstances beyond the control of the
contractor.

(c) Except as otherwise required by
statute, an award that requires the
contracting (or subcontracting) for
construction or facility improvements
shall provide for the recipient to follow
its own requirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
contract or subcontract exceeds
$100,000. For those contracts or sub-
contracts exceeding $100,000, the DoD
Component may accept the bonding
policy and requirements of the recipi-
ent, provided the grants officer has
made a determination that the Federal
Government’s interest is adequately
protected. If such a determination has
not been made, the minimum require-
ments shall be as follows:

(1) A bid guarantee from each bidder
equivalent to five percent of the bid
price. The ‘“‘bid guarantee’ shall con-
sist of a firm commitment such as a
bid bond, certified check, or other ne-
gotiable instrument accompanying a
bid as assurance that the bidder shall,
upon acceptance of his bid, execute
such contractual documents as may be
required within the time specified.

(2) A performance bond on the part of
the contractor for 100 percent of the
contract price. A ‘“‘performance bond”’
is one executed in connection with a
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contract to secure fulfillment of all the
contractor’s obligations under such
contract.

(3) A payment bond on the part of the
contractor for 100 percent of the con-
tract price. A ‘“‘payment bond’ is one
executed in connection with a contract
to assure payment as required by stat-
ute of all persons supplying labor and
material in the execution of the work
provided for in the contract.

(4) Where bonds are required in the
situations described in §§32.40 through
32.49, the bonds shall be obtained from
companies holding certificates of au-
thority as acceptable sureties pursuant
to 31 CFR part 223, ‘“‘Surety Companies
Doing Business with the TUnited
States.”

(d) All negotiated contracts (except
those for less than the simplified ac-
quisition threshold) awarded by recipi-
ents shall include a provision to the ef-
fect that the recipient, the Department
of Defense, the Comptroller General of
the United States, or any of their duly
authorized representatives, shall have
access to any books, documents, papers
and records of the contractor which are
directly pertinent to a specific pro-
gram for the purpose of making audits,
examinations, excerpts and tran-
scriptions.

(e) All contracts, including those for
amounts less than the simplified acqui-
sition threshold, by recipients and
their contractors shall contain the pro-
curement provisions of Appendix A to
this part, as applicable.

§32.49 Resource Conservation and Re-
covery Act.

Under the Resource Conservation and
Recovery Act (RCRA) (section 6002,
Pub. L. 94-580, 42 U.S.C. 6962), any
State agency or agency of a political
subdivision of a State which is using
appropriated Federal funds must com-
ply with section 6002. Section 6002 re-
quires that preference be given in pro-
curement programs to the purchase of
specific products containing recycled
materials identified in guidelines de-
veloped by the Environmental Protec-
tion Agency (EPA) (40 CFR parts 247-
254). Accordingly, State and local insti-
tutions of higher education, hospitals,
and non-profit organizations that re-
ceive direct Federal awards or other
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