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who were not members of an identifi-
able group at the time the services
were rendered, are not ‘‘similarly situ-
ated” to the Women’s Air Forces Serv-
ice Pilots of World War II.

§47.4 Policy.

(a) Eligibility for consideration. To be
eligible to apply for consideration
under Public Law 95-202 and this part,
a group must:

(1) Have been similarly situated to
the Women’s Air Forces Service Pilots
of World War II.

(2) Have rendered service to the
United States in what was considered
civilian employment with the TU.S.
Armed Forces either through formal
Civil Service hiring or less formal hir-
ing if the engagement was created
under the exigencies of war, or as the
result of a contract with the U.S. Gov-
ernment to provide direct support to
the U.S. Armed Forces.

(3) Have rendered that service during
a period of armed conflict.

(4) Consist of living persons to whom
VA benefits can accrue.

(5) Not have already received benefits
from the Federal Government for the
service in question.

(b) A determination of AD service
that is considered to be equivalent to
active military service is made on the
extent to which the group was under
the control of the U.S. Armed Forces in
support of a military operation or mis-
sion during an armed conflict. The ex-
tent of control exerted over the group
must be similar to that exerted over
military personnel and shall be deter-
mined by, but not necessarily limited
to, the following:

(1) Incidents favoring equivalency—(i)
Uniqueness of service. Civilian service
(civilian employment or contractual
service) is a vital element of the war-
fighting capability of the Armed
Forces. Civilian service during a period
of armed conflict is not necessarily
equivalent to active military service,
even when performed in a combat zone.
Service must be beyond that generally
performed by civilian employees and
must be occasioned by unique cir-
cumstances. For civilian service to be
recognized under this part, the fol-
lowing factors must be present:
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(A) The group was created or orga-
nized by U.S. Government authorities
to fill a wartime need or, if a group was
not created specifically for a wartime
need, but existed before that time, then
its wartime mission was of a nature to
substantially alter the organization’s
prewar character.

(B) If the application is based on
service in a combat zone, the mission
of the group in a combat zone must
have been substantially different from
the mission of similar groups not in a
combat zone.

(ii) Organicational authority over the
group. The concept of military control
is reinforced if the military command
authority determines such things as
the structure of the civilian organiza-
tion, the location of the group, the
mission and activities of the group, and
the staffing requirements to include
the length of employment and pay
grades of the members of the group.

(iii) Integration into the military orga-
nization. Integrated civilian groups are
subject to the regulations, standards,
and control of the military command
authority.

(A) Examples include the following:

(1) Exchanging military courtesies.

(2) Wearing military clothing, insig-
nia, and devices.

(3) Assimilating the group into the
military organizational structure.

(4) Emoluments associated with mili-
tary personnel; i.e., the use of com-
missaries and exchanges, and member-
ship in military clubs.

(B) A group fully integrated into the
military would give the impression
that the members of the group were
military, except that they were paid
and accounted for as civilians.

(C) Integration into the military may
lead to an expectation by members of
the group that the service of the group
imminently would be recognized as ac-
tive military service. Such integration
acts in favor of recognition.

(iv) Subjection to military discipline.
During past armed conflicts, U.S. mili-
tary commanders sometimes restricted
the rights or liberties of civilian mem-
bers as if they were military members.

(A) Examples include the following:

(I) Placing members under a curfew.

(2) Requiring members to work ex-
tended hours or unusual shifts.
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(3) Changing duty assignments and
responsibilities.

(4) Restricting proximity travel to
and from the military installation.

(5) Imposing dress and grooming
standards.

(B) Consequences for noncompliance
might include a loss of some privilege,
dismissal from the group, or trial
under military law. Such military dis-
cipline acts in favor of recognition.

(v) Subjection to military justice. Mili-
tary members are subject to the mili-
tary criminal justice system. During
times of war, ‘“‘persons serving with or
accompanying an Armed Force in the
field” are subject to the military
criminal justice code. Those who were
serving with the U.S. Armed Forces
may have been treated as if they were
military and subjected to court-mar-
tial jurisdiction to maintain discipline.
Such treatment is a factor in favor of
recognition.

(vi) Prohibition against members of the
group joining the armed forces. Some or-
ganizations may have been formed to
serve in a military capacity to over-
come the operation of existing laws or
treaty or because of a governmentally
established policy to retain individuals
in the group as part of a civilian force.
These factors act in favor of recogni-
tion.

(vii) Receipt of military training and/or
achievement of military capability. If a
group employed skills or resources that
were enhanced as the result of military
training or equipment designed or
issued for that purpose, this acts to-
ward recognition.

(2) Incidents not favoring equivalency—
(i) Submission to the U.S. Armed Forces
for protection. A group that seeks pro-
tection and assistance from the U.S.
Armed Forces and submits to military
control for its own well-being is not
deemed to have provided service to the
Armed Forces equivalent to AD mili-
tary service, even though the group
may have been as follows:

(A) Armed by the U.S. military for
defensive purposes.

(B) Routed by the U.S. military to
avoid the enemy.

(C) Instructed by the U.S. military
for the defense of the group when at-
tacked by, or in danger of attack by,
the enemy.

32 CFR Ch. | (7-1-06 Edition)

(D) Otherwise submitted themselves
to the U.S. military for sustenance and
protection.

(ii) Permitted to resign. The ability of
members to resign at will and without
penalty acts against military control.
Penalty may be direct and severe, such
as confinement, or indirect and mod-
erate, such as difficult and costly
transportation from an overseas loca-
tion.

(iii) Prior recognition of group service.
Recognition of a group’s service by
agencies of State or local government
does not provide support in favor of
recognition under this part.

(3) Status of group in international law.
In addition to other factors, consider-
ation will be given to whether members
of the group were regarded and treated
as civilians, or assimilated to the
Armed Forces as reflected in treaties,
customary international law, judicial
decisions, and U.S. diplomatic practice.

(c) Reconsideration. Applications by
groups previously denied a favorable
determination by the Secretary of the
Air Force shall be reconsidered under
this part if the group submits evidence
that is new, relevant, and substantive.
Any request that the DoD Civilian/
Military Service Review Board estab-
lished hereunder (see §47.5(b)) deter-
mines does not provide new, relevant,
and substantive evidence shall be re-
turned to the applicant with the rea-
sons for nonacceptance.

(d) Counsel Representation. Neither
the Department of Defense nor Depart-
ment of Transportation shall provide
representation by counsel or defray the
cost of such representation with re-
spect to any matter covered by this
part.

§47.5 Responsibilities.

(a) The Assistant Secretary of De-
fense (Force Management and Per-
sonnel) (ASD(FM&P)) shall:

(1) Appoint a primary and an alter-
nate member in the grade of O-6 or
GM-15 or higher to the DoD Civilian/
Military Service Review Board.

(2) Exercise oversight over the Mili-
tary Departments and the U.S. Coast
Guard for compliance with this Direc-
tive and in the issuance of discharge
documents and casualty reports to
members of recognized groups.
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