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5 See footnote 1 to § 80.1(c). 

(1) Provide quality assurance for 
medically related services in accord-
ance with personnel standards and 
staffing standards under DoD Directive 
6025.13 5 developed by the Assistant Sec-
retary of Defense for Health Affairs 
(ASD(HA)). 

(2) Plan, develop, and implement a 
comprehensive, coordinated, inter-
component, community-based system 
of early intervention services for in-
fants and toddlers with disabilities 
(birth through 2 inclusive) and their 
families who are living on an installa-
tion with a Section 6 School Arrange-
ment, or who but for their age, would 
be entitled to enroll in a Section 6 
School Arrangement, using the proce-
dures established by this part and 
guidelines from the ASD(HA) on staff-
ing and personnel standards. 

(3) Undertake activities to ensure 
compliance with this part through 
technical assistance, program evalua-
tion, and monitoring. 

(d) The Director, Defense Office of 
Hearings and Appeals (DOHA) shall en-
sure the provision of impartial due 
process hearings under appendix C of 
this part. 

§ 80.6 Procedures. 
(a) Procedures for the provision of 

early intervention services for infants 
and toddlers with disabilities and their 
families are in appendix A to this part. 
Provision of early intervention serv-
ices includes establishing a system of 
coordinated, comprehensive, multi-
disciplinary, intercomponent services 
providing appropriate early interven-
tion services to all eligible infants and 
toddlers with disabilities and their 
families. 

(b) Procedures for special educational 
programs (including related services) 
for preschool children and children 
with disabilities (3–21 years inclusive) 
are in appendix B to this part. 

(c) Procedures for adjudicative re-
quirements required by Pub. L. 101–476, 
as amended, and Pub. L. 102–119 are in 
appendix C to this part. These proce-
dures establish adjudicative require-
ments whereby the parents of an in-
fant, toddler, preschool child or child 
with a disability and the military de-

partment concerned or Section 6 
School System are afforded an impar-
tial due process hearing on early inter-
vention services or on the identifica-
tion, evaluation, and educational 
placement of, and the free appropriate 
public education provided to, such in-
fant, toddler, preschool child or child, 
as the case may be. 

APPENDIX A TO PART 80—PROCEDURES 
FOR THE PROVISION OF EARLY 
INTERVENTION SERVICES FOR IN-
FANTS AND TODDLERS WITH DISABIL-
ITIES, AGES 0–2 YEARS (INCLUSIVE), 
AND THEIR FAMILIES 

A. Requirements For A System of Early 
Intervention Services 

1. A system of coordinated, comprehensive, 
multidisciplinary, and intercomponent pro-
grams providing appropriate early interven-
tion services to all infants and toddlers with 
disabilities and their families shall include 
the following minimum components: 

a. A timely, comprehensive, multidisci-
plinary evaluation of the functioning of each 
infant and toddler with a disability and the 
priorities and concerns of the infant’s or tod-
dler’s family to assist in the development of 
the infant or toddler with a disability. 

b. A mechanism to develop, for each infant 
and toddler with a disability, an IFSP and 
early intervention services coordination, in 
accordance with such service plan. 

c. A comprehensive child-find system, co-
ordinated with the appropriate Section 6 
School Arrangement, including a system for 
making referrals to service providers that 
includes timelines and provides for partici-
pation by primary referral sources, such as 
the CDC and the pediatric clinic. 

d. A public awareness program including 
information on early identification of in-
fants and toddlers with disabilities and the 
availability of resources in the community 
to address and remediate these disabilities. 

e. A central directory that includes a de-
scription of the early intervention services 
and other relevant resources available in the 
community. 

B. Each Military Medical Department Shall De-
velop and Implement a System To Provide 
for: 

1. The administration and supervision of 
early intervention programs and services, in-
cluding the identification and coordination 
of all available resources. 

2. The development of procedures to ensure 
that services are provided to infants and tod-
dlers with disabilities and their families in a 
timely manner. 
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3. The execution of agreements with other 
DoD components necessary for the imple-
mentation of this appendix. Such agreements 
must be coordinated with the ASD(HA) and 
the GC, DoD, in consultation with the 
USD(P&R). 

4. The collection and reporting of data re-
quired by ASD(HA). 

5. A multidisciplinary assessment of the 
unique strengths and needs of the infant or 
toddler and the identification of services ap-
propriate to meet such needs. 

6. A family-directed assessment of the re-
sources, priorities, and concerns of the fam-
ily and the identification of the supports and 
services necessary to enhance the family’s 
capacity to meet the developmental needs of 
its infant or toddler with a disability. 

C. Each Military Medical Department Shall De-
velop and Implement a Program To Ensure 
That an IFSP Is Developed for Each Infant or 
Toddler With a Disability and the Infant’s or 
Toddler’s Family According to the Following 
Procedures: 

1. The IFSP shall be evaluated once a year 
and the family shall be provided a review of 
the plan at 6-month intervals (or more often 
where appropriate), based on the needs of the 
infant or toddler and family. 

2. Each initial meeting and each annual 
meeting to evaluate the IFSP must include 
the following participants: 

a. The parent or parents of the infant or 
toddler. 

b. Other family members, as requested by a 
parent, if feasible to do so. 

c. An advocate, if his or her participation 
is requested by a parent. 

d. The Early Intervention Program Serv-
ices Coordinator who has been working with 
the family since the initial referral of the in-
fant or toddler or who has been designated as 
responsible for the implementation of the 
IFSP. 

e. A person or persons directly involved in 
conducting the evaluation and assessments. 

f. Persons who will be providing services to 
the infant, toddler, or family, as appropriate. 

g. If a person or persons listed in paragraph 
C.2 of this section is unable to attend a 
meeting, arrangements must be made for in-
volvement through other means, including: 

(1) Participating in a telephone call. 
(2) Having a knowledgeable authorized rep-

resentative attend the meeting. 
(3) Making pertinent records available at 

the meeting. 
3. The IFSP shall be developed within a 

reasonable time after the assessment. With 
the parent’s consent, early intervention 
services may start before the completion of 
such an assessment under an IFSP. 

4. The IFSP shall be in writing and con-
tain: 

a. A statement of the infant’s or toddler’s 
present levels of physical development, cog-

nitive development, communication develop-
ment, social or emotional development, and 
adaptive development, based on acceptable 
objective criteria. 

b. A statement of the family’s resources, 
priorities, and concerns for enhancing the 
development of the family’s infant or toddler 
with a disability. 

c. A statement of the major outcomes ex-
pected to be achieved for the infant or tod-
dler and the family, and the criteria, proce-
dures, and timelines used to determine the 
degree to which progress toward achieving 
the outcomes is being made and whether 
modifications or revisions of the outcomes 
or services are necessary. 

d. A statement of the specific early inter-
vention services necessary to meet the 
unique needs of the infant or toddler and the 
family, including the frequency, intensity, 
and the method of delivering services. 

e. A statement of the natural environ-
ments in which early intervention services 
shall be provided. 

f. The projected dates for initiation of serv-
ices and the anticipated duration of such 
services. 

g. The name of the Early Intervention Pro-
gram Service Coordinator. 

h. The steps to be taken supporting the 
transition of the toddler with a disability to 
preschool services or other services to the 
extent such services are considered appro-
priate. 

5. The contents of the IFSP shall be fully 
explained to the parents by the Early Inter-
vention Program Service Coordinator, and 
informed written consent from such parents 
shall be obtained before the provision of 
early intervention services described in such 
plan. If the parents do not provide such con-
sent with respect to a particular early inter-
vention service, then the early intervention 
services to which such consent is obtained 
shall be provided. 

D. Procedural Safeguards for the Early 
Intervention Program 

1. The procedural safeguards include: 
a. The timely administrative resolution of 

complaints by the parent(s), including hear-
ing procedures (appendix C to this part). 

b. The right to protection of personally 
identifiable information under 32 CFR part 
310. 

c. The right of the parent(s) to determine 
whether they, their infant or toddler, or 
other family members will accept or decline 
any early intervention service without jeop-
ardizing the delivery of other early interven-
tion services to which such consent is ob-
tained. 

d. The opportunity for the parent(s) to ex-
amine records on assessment, screening, eli-
gibility determinations, and the develop-
ment and implementation of the IFSP. 

VerDate Aug<31>2005 11:36 Aug 09, 2006 Jkt 208122 PO 00000 Frm 00482 Fmt 8010 Sfmt 8002 Y:\SGML\208122.XXX 208122



473 

Office of the Secretary of Defense Pt. 80, App. B 

e. Written prior notice to the parent(s) of 
the infant or toddler with a disability when-
ever the Military Department concerned pro-
poses to initiate or change or refuses to ini-
tiate or change the identification, evalua-
tion, placement, or the provision of appro-
priate early intervention services to the in-
fant and toddler with a disability. 

f. Procedures designed to ensure that the 
notice required in paragraph D.1.e. of this 
appendix fully informs the parents in the 
parents’ native language, unless it clearly is 
not feasible to do so. 

g. During the pending of any proceeding 
under appendix C to this part, unless the 
Military Department concerned and the par-
ent(s) otherwise agree, the infant or toddler 
shall continue to receive the early interven-
tion services currently being provided, or, if 
applying for initial services, shall receive 
the services not in dispute. 

APPENDIX B TO PART 80—PROCEDURES 
FOR SPECIAL EDUCATIONAL PRO-
GRAMS (INCLUDING RELATED SERV-
ICES) FOR PRESCHOOL CHILDREN AND 
CHILDREN WITH DISABILITIES (3–21 
YEARS INCLUSIVE) 

A. Identification and Screening 

1. Each Section 6 School Arrangement 
shall locate, identify, and, with the consent 
of a parent of each preschool child or child, 
evaluate all preschool children or children 
who are receiving or are entitled to receive 
an education from Section 6 School Arrange-
ments and who may need special education 
and/or related services. 

2. Each Section 6 School Arrangement 
shall: 

a. Provide screening, through the review of 
incoming records and the use of basic skills 
tests in reading, language arts, and mathe-
matics, to determine whether a preschool 
child or child may be in need of special edu-
cation and related services. 

b. Analyze school health data for those 
preschool children and children who dem-
onstrate possible disabling conditions. Such 
data shall include: 

(1) Results of formal hearing, vision, 
speech, and language tests. 

(2) Reports from medical practitioners. 
(3) Reports from other appropriate profes-

sional health personnel as may be necessary, 
under this part, to aid in identifying possible 
disabling conditions. 

c. Analyze other pertinent information, in-
cluding suspensions, exclusions, other dis-
ciplinary actions, and withdrawals, compiled 
and maintained by Section 6 School Arrange-
ments that may aid in identifying possible 
disabling conditions. 

3. Each Section 6 School Arrangement, in 
cooperation with cognizant authorities at 
the installation on which the Section 6 

School Arrangement is located, shall con-
duct ongoing child-find activities that are 
designed to identify all infants, toddlers, pre-
school children, and children with possible 
disabling conditions who reside on the in-
stallation or who otherwise either are enti-
tled, or will be entitled, to receive services 
under this part. 

a. If an element of the Section 6 School Ar-
rangement, a qualified professional author-
ized to provide related services, a parent, or 
other individual believes that an infant, tod-
dler, preschool child or child has a possible 
disabling condition, that individual shall be 
referred to the appropriate CSC or early 
intervention coordinator. 

b. A Section 6 School Arrangement CSC 
shall work in cooperation with the Military 
Departments in identifying infants, toddlers, 
preschool children and children with disabil-
ities (birth to 21 years inclusive). 

B. Evaluation Procedures 

1. Each CSC will provide a full and com-
prehensive diagnostic evaluation of special 
educational, and related service needs to any 
preschool child or child who is receiving, or 
entitled to receive, educational instruction 
from a Section 6 School Arrangement, oper-
ated by the Department of Defense under Di-
rective 1342.21, and who is referred to a CSC 
for a possible disability. The evaluation will 
be conducted before any action is taken on 
the development of the IEP or placement in 
a special education program. 

2. Assessment materials, evaluation proce-
dures, and tests shall be: 

a. Racially and culturally nondiscrim-
inatory. 

b. Administered in the native language or 
mode of communication of the preschool 
child or child unless it clearly is not feasible 
to do so. 

c. Validated for the specific purpose for 
which they are used or intended to be used. 

d. Administered by qualified personnel, 
such as a special educator, school psycholo-
gist, speech therapist, or a reading spe-
cialist, in conformity with the instructions 
provided by the producers of the testing de-
vice. 

e. Administered in a manner so that no 
single procedure is the sole criterion for de-
termining eligibility and an appropriate edu-
cational program for a disabled preschool 
child or child. 

f. selected to assess specific areas of edu-
cational strengths and needs, not merely to 
provide a single general intelligence 
quotient. 

3. The evaluation shall be conducted by a 
multidisciplinary team and shall include a 
teacher or other specialist with knowledge in 
the areas of the suspected disability. 
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4. The preschool child or child shall be 
evaluated in all areas related to the sus-
pected disability. When necessary, the eval-
uation shall include: 

a. The current level of academic func-
tioning, to include general intelligence. 

b. Visual and auditory acuity. 
c. Social and emotional status, to include 

social functioning within the educational en-
vironment and within the family. 

d. Current physical status, including per-
ceptual and motor abilities. 

e. Vocational transitional assessment (for 
children ages 14–21 years (inclusive)). 

5. The appropriate CSC shall met as soon 
as possible after the preschool child’s or 
child’s formal evaluation to determine 
whether he or she is in need of special edu-
cation and related services. The preschool 
child’s or child’s parents shall be invited to 
the meeting and afforded the opportunity to 
participate in such a meeting. 

6. The school CSC shall issue a written re-
port that contains: 

a. A review of the formal and informal di-
agnostic evaluation findings of the multi-
disciplinary team. 

b. A summary of information from the par-
ents, the preschool child or child, or other 
persons having significant previous contact 
with the preschool child or child. 

c. A description of the preschool child’s or 
child’s current academic progress, including 
a statement of his or her learning style. 

d. A description of the nature and severity 
of the preschool child’s or child’s dis-
ability(ies). 

7. A preschool child or child with a dis-
ability shall receive an individual com-
prehensive diagnostic evaluation every 3 
years, or more frequently if conditions war-
rant, or if the preschool child’s or child’s 
parent, teacher, or related service provider 
requests an evaluation. The scope and nature 
of the reevaluation shall be determined indi-
vidually, based upon the preschool child’s or 
child’s performance, behavior, and needs 
when the reevaluation is conducted, and be 
used to update or revise the IEP. 

C. Individualized Education Program (IEP) 

1. Section 6 School Arrangements shall en-
sure that an IEP is developed and imple-
mented for each preschool child or child with 
a disability enrolled in a Section 6 School 
Arrangement or placed on another institu-
tion by a Section 6 School Arrangement CSC 
under this part. 

2. Each IEP shall include: 
a. A statement of the preschool child’s or 

child’s present levels of educational perform-
ance. 

b. A statement of annual goals, including 
short-term instructional objectives. 

c. A statement of the specific special edu-
cational services and related services to be 
provided to the preschool child or child (in-

cluding the frequency, number of times per 
week/month and intensity, amount of times 
each day) and the extent to which the pre-
school child or child may be able to partici-
pate in regular educational programs. 

d. The projected anticipated date for the 
initiation and the anticipated length of such 
activities and services. 

e. Appropriate objective criteria and eval-
uation procedures and schedules for deter-
mining, on an annual basis, whether edu-
cational goals and objectives are being 
achieved. 

f. A statement of the needed transition 
services for the child beginning no later than 
age 16 and annually thereafter (and when de-
termined appropriate for the child, begin-
ning at age 14 or younger) including, when 
appropriate, a statement of DoD Component 
responsibilities before the child leaves the 
school setting. 

3. Each preschool child or child with a dis-
ability shall be provided the opportunity to 
participate, with adaptations when appro-
priate, in the regular physical education pro-
gram available to students without disabil-
ities unless: 

a. The preschool child or child with a dis-
ability is enrolled full-time in a separate fa-
cility; or 

b. The preschool child or child with a dis-
ability needs specially designed physical 
education, as prescribed in his or her IEP. 

4. If specially designed physical education 
services are prescribed in the IEP of a pre-
school child or child with a disability, the 
Section 6 School Arrangement shall provide 
such education directly, or shall make ar-
rangements for the services to be provided 
through a non-Section 6 School Arrangement 
or another facility. 

5. Section 6 School Arrangements shall en-
sure that a preschool child or child with a 
disability, enrolled by a CSC in a separate 
facility, receives appropriate, physical edu-
cation in compliance with this part. 

6. The IEP for each preschool child or child 
with a disability shall be developed and re-
viewed at least annually in meetings that in-
clude the following participants: 

a. The designated representative of the 
Section 6 School Arrangement, who is quali-
fied to supervise the provision of special edu-
cation. Such representative may not be the 
preschool child’s or child’s special education 
teacher. 

b. One, or more, of the preschool child’s or 
child’s regular education teachers, if appro-
priate. 

c. The preschool child’s or child’s special 
education teacher or teachers. 

d. One, or both, of the preschool child’s or 
child’s parents. 

e. The child, if appropriate. 
f. For a preschool child or child with a dis-

ability who has been evaluated, a member of 
the evaluation team or another person 
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1 Copies of DoD Directive 1342.6 may be ob-
tained, at cost, from the National Technical 
Information Service, 5285 Port Royal Road, 
Springfield, VA 22161. 

knowledgeable about the evaluation proce-
dures used with that student and familiar 
with the results of the evaluation. 

g. Other individuals, at the reasonable dis-
cretion of the parent(s) or the school. 

7. Section 6 School Arrangements shall: 
2a. Ensure that an IEP meeting is held, 

normally within 10 working days, following a 
determination by the appropriate CSC that 
the preschool child or child is eligible to re-
ceive special education and/or related serv-
ices. 

b. Address the needs of a preschool child or 
child with a current IEP who transfers from 
a school operated by the DoD in accordance 
with 32 CFR part 1 or from a Section 6 School 
Arrangement to a Section 6 School Arrange-
ment, by: 

(1)Implementing the current IEP; or 
(2) Revising the current IEP with the con-

sent of a parent; or 
(3) Initiating, with the consent of a parent, 

an evaluation of the preschool child or child, 
while continuing to provide appropriate 
services through a current IEP; or 

(4) Initiating, with the consent of the par-
ent, an evaluation of the preschool child or 
child without the provision of the services in 
the current IEP; or 

(5) Initiating mediation, and if necessary, 
due process procedures. 

c. Afford the preschool child’s or child’s 
parent(s) the opportunity to participate in 
every IEP or CSC meeting about their pre-
school child or child by: 

(1) Providing the parent(s) adequate writ-
ten notice of the purpose, time, and place of 
the meeting. 

(2) Attempting to schedule the meeting at 
a mutually agreeable time and place. 

8. If neither parent can attend the meeting, 
other methods to promote participation by a 
parent, such as telephone conservations and 
letters, shall be used. 

9. A meeting may be conducted without a 
parent in attendance if the Section 6 School 
Arrangement is unable to secure the attend-
ance of the parent. In this case, the Section 
6 School Arrangement must have written 
records of its attempts to arrange a mutu-
ally acceptable time and place. 

10. If the parent(s) attends the IEP meet-
ing, the Section 6 School Arrangement shall 
take necessary action to ensure that at least 
one of the parents understands the pro-
ceedings at the meeting, including providing 
an interpreter for a parent who is deaf or 
whose native language is other than English. 

11. The section 6 School Arrangement shall 
give a parent a copy of the preschool child’s 
IEP. 

12. Section 6 School Arrangements shall 
provide special education and related serv-
ices, in accordance with an IEP, provided 
that the Department of Defense, its con-
stituent elements, and its personnel, are not 
accountable if a preschool child or child does 
not achieve the growth projected in the IEP. 

13. Section 6 School Arrangements shall 
ensure that an IEP is developed and imple-
mented for each preschool child or child with 
a disability whom the CSC places in a non- 
Section 6 School or other facility. 

D. Placement Procedures and Least Restrictive 
Environment 

1. The placement of a preschool child or 
child in any special education program by 
the Section 6 School Arrangement shall be 
made only under an IEP and after a deter-
mination has been made that such student 
has a disability and needs special education 
and/or related services. 

2. The Section 6 School Arrangement CSC 
shall identify the special education and re-
lated services to be provided under the IEP. 

3. A placement decision may not be imple-
mented without the consent of a parent of 
the preschool child or child, except as other-
wise provided in accordance with this part. 

4. The placement decision must be designed 
to educate a preschool child or child with a 
disability in the least restrictive environ-
ment so that such student is educated to the 
maximum extent appropriate with students 
who do not have disabilities. Special classes, 
separate schooling, or other removal of pre-
school children or children with disabilities 
from the regular educational environment 
shall occur only when the nature or severity 
of the disability is such that the preschool 
child or child with disabilities cannot be 
educated satisfactorily in the regular classes 
with the use of supplementary aids and serv-
ices, including related services. 

5. Each educational placement for a pre-
school child or child with a disability shall 
be: 

a. Determined at least annually by the ap-
propriate CSC. 

b. Based on the preschool child or child’s 
IEP. 

c. Located as close as possible to the resi-
dence of the parent who is sponsoring the 
preschool child or child for attendance in a 
Section 6 School Arrangement. 

d. Designed to assign the preschool child or 
child to the school such student would at-
tend if he or she were not a student with a 
disability, unless the IEP requires some 
other arrangement. 

e. Predicated on the consideration of all 
factors affecting the preschool child’s or 
child’s well-being, including the effects of 
separation from parent(s). 

f. To the maximum extent appropriate, de-
signed so that the preschool child or child 
participates in school activities, including 
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meals and recess periods, with students who 
do not have a disability. 

E. Children With Disabilities Placed in Non- 
Section 6 School Arrangements 

1. Before a Section 6 School Arrangement 
CSC, with the concurrence of the Section 6 
School Arrangement Superintendent con-
cerned, places a preschool child or child with 
a disability in a non-Section 6 School or fa-
cility, the Section 6 School CSC shall con-
duct a meeting in accordance with this part 
to initiate the development of an IEP for 
such student. 

2. Preschool children and children with dis-
abilities eligible to receive instruction in 
Section 6 School Arrangements who are re-
ferred to another school or facility by the 
Section 6 School CSC have all the rights of 
students with disabilities who are attending 
the Section 6 School Arrangement. 

a. If a Section 6 School Arrangement CSC 
places a preschool child or child with a dis-
ability in a non-Section 6 School Arrange-
ment or facility as a means of providing spe-
cial education and related services, the pro-
gram of that facility, including nonmedical 
care, room, and board, as set forth in the stu-
dent’s IEP, must be at no cost to the student 
or the student’s parents. 

b. A Section 6 School Arrangement CSC 
may place a preschool child or child with a 
disability in a non-Section 6 School Arrange-
ment or facility only if required by an IEP. 
An IEP for a student placed in a non-Section 
6 School is not valid until signed by the Sec-
tion 6 School Arrangement Superintendent, 
or designee, who must have participated in 
the IEP meeting. The IEP shall include de-
terminations that: 

(1) The Section 6 School Arrangement does 
not currently have, and cannot reasonably 
create, an educational program appropriate 
to meet the needs of the student with a dis-
ability. 

(2) The non-Section 6 School Arrangement 
or facility and its educational program con-
form to this part. 

3. A Section 6 School Arrangement is not 
responsible for the cost of a non-Section 6 
School Arrangement placement when place-
ment is made unilaterally, without the ap-
proval of the cognizant CSC and the Super-
intendent, unless it is directed by a hearing 
officer under appendix C of this part or a 
court of competent jurisdiction. 

F. Procedural Safeguards 

1. Parents shall be given written notice be-
fore the Section 6 School Arrangement CSC 
proposes to initiate or change, or refuses to 
initiate or change, either the identification, 
evaluation, or educational placement of a 
preschool child or child receiving, or entitled 
to receive, special education and related 
services from a Section 6 School Arrange-

ment, or the provision of a free appropriate 
public education by the Section 6 School Ar-
rangement to the child. The notice shall 
fully inform a parent of the procedural 
rights conferred by this part and shall be 
given in the parent’s native language, unless 
it clearly is not feasible to do so. 

2. The consent of a parent of a preschool 
child or child with a disability or suspected 
of having a disability shall be obtained be-
fore any: 

a. Initiation of formal evaluation proce-
dures; 

b. Initial special educational placement; or 
c. Change in educational placement. 
3. If a parent refuses consent to any formal 

evaluation or initial placement in a special 
education program, the Section 6 School Ar-
rangement Superintendent may initiate an 
impartial due process hearing, as provided in 
appendix C of this part to show why an eval-
uation or placement in a special education 
program should occur without such consent. 
If the hearing officer sustains the Section 6 
School Arrangement CSC position in the im-
partial due process hearing, the appropriate 
CSC may evaluate or provide special edu-
cation and related services to the preschool 
child or child without the consent of a par-
ent, subject to the parent’s due process 
rights. 

4. A parent is entitled to an independent 
evaluation of his or her preschool child or 
child at the Section 6 School Arrangement’s 
expense, if the parent disagrees with the 
findings of an evaluation of the student con-
ducted by the school and the parent success-
fully challenges the evaluation in an impar-
tial due process hearing. 

a. If an independent evaluation is provided 
at the expense of a Section 6 School Arrange-
ment, it must meet the following criteria: 

(1) Conform to the requirements of this 
part. 

(2) Be conducted, when possible, within the 
area where the preschool child or child re-
sides. 

(3) Meet applicable DoD standards gov-
erning persons qualified to conduct an eval-
uation. 

b. If the final decision rendered in an im-
partial due process hearing sustains the eval-
uation of the Section 6 School Arrangement 
CSC, the parent has the right to an inde-
pendent evaluation, but not at the expense of 
the Department of Defense or any DoD Com-
ponent. 

5. The parents of a preschool child or child 
with a disability shall be afforded an oppor-
tunity to inspect and review all relevant 
educational records concerning the identi-
fication, evaluation, and educational place-
ment of such student, and the provision of a 
free appropriate public education to him or 
her. 

6. Upon complaint presented in a written 
petition, the parent of a preschool child or 
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child with a disability or the Section 6 
School System shall have the opportunity 
for an impartial due process hearing pro-
vided by the Department of Defense as pre-
scribed by appendix C of this part. 

7. During the pendency of any impartial 
due process hearing or judicial proceeding on 
the identification, evaluation, or educational 
placement of a preschool child or child with 
a disability receiving an education from a 
Section 6 School Arrangement or the provi-
sion of a free appropriate public education to 
such a student, unless the Section 6 School 
Arrangement and a parent of the student 
agree otherwise, the student shall remain in 
his or her present educational placement, 
subject to the disciplinary procedures pre-
scribed in this part. 

8. If a preschool child or child with a dis-
ability, without a current IEP, who is enti-
tled to receive educational instruction from 
a Section 6 School Arrangement is applying 
for initial admission to a Section 6 School 
Arrangement, that student shall enter that 
Arrangement on the same basis as a student 
without a disability. 

9. The parent of a preschool child or child 
with a disability or a Section 6 School Ar-
rangement employee may file a written com-
munication with the Section 6 School Ar-
rangement Superintendent about possible 
general violations of this part or Pub. L. 101– 
476, as amended. Such communications will 
not be treated as complaints under appendix 
C of this part. 

G. Disciplinary Procedures 

1. All regular disciplinary rules and proce-
dures applicable to students receiving edu-
cational instruction in the Section 6 School 
Arrangements shall apply to preschool chil-
dren and children with disabilities who vio-
late school rules and regulations or disrupt 
regular classroom activities, subject to the 
provisions of this section. 

2. The appropriate CSC shall determine 
whether the conduct of a preschool child or 
child with a disability is the result of that 
disability before the long-term suspension 
(10 consecutive or cumulative days during 
the school year) or the expulsion of that stu-
dent. 

3. If the CSC determines that the conduct 
of such a preschool child or child with a dis-
ability results in whole or part from his or 
her disability, that student may not be sub-
ject to any regular disciplinary rules and 
procedures; and 

a. The student’s parent shall be notified in 
accordance with this part of the right to 
have an IEP meeting before any change in 
the student’s special education placement. 
(A termination of the student’s education for 
more than 10 days, either cumulative or con-
secutive, constitutes a change of placement.) 

b. The Section 6 School Arrangement CSC 
or another authorized school official shall 

ensure that an IEP meeting is held to deter-
mine the appropriate educational placement 
for the student in consideration of his or her 
conduct before the tenth cumulative day of 
the student’s suspension or an expulsion. 

4. A preschool child or child with a dis-
ability shall neither be suspended for more 
than 10 days nor expelled, and his or her edu-
cational placement shall not otherwise be 
changed for disciplinary reasons, unless in 
accordance with this section, except that: 

a. This section shall be applicable only to 
preschool children and children determined 
to have a disability under this part. 

b. Nothing contained herein shall prevent 
the emergency suspension of any preschool 
child or child with a disability who endan-
gers or reasonable appears to endanger the 
health, welfare, or safety of himself or her-
self, or any other student, teacher, or school 
personnel, provided that: 

(1) The appropriate Section 6 School Ar-
rangement CSC shall immediately meet to 
determine whether the preschool child’s or 
child’s conduct results from his or her dis-
ability and what change in special education 
placement is appropriate for that student. 

(2) The child’s parent(s) shall be notified 
immediately of the student’s suspension and 
of the time, purpose, and location of the CSC 
meeting and their right to attend the meet-
ing. 

(3) A component is included in the IEP 
that addresses the behavioral needs of the 
student. 

(4) The suspension of the student is only ef-
fective for the duration of the emergency. 

APPENDIX C TO PART 80—HEARING 
PROCEDURES 

A. Purpose 

This appendix establishes adjudicative re-
quirements whereby the parents of infants, 
toddlers, preschool children, and children 
who are covered by this part and, as the case 
may be, the cognizant Military Department 
or Section 6 School System are afforded im-
partial due process hearings and administra-
tive appeals on the early intervention serv-
ices or identification, evaluation, and edu-
cational placement of, and the free appro-
priate public education provided to, such 
children by the Department of Defense, in 
accordance with Pub. L. 101–476, as amended, 
20 U.S.C. sec. 1401 et seq.; Pub. L. 81–874, sec. 
6, as amended, 20 U.S.C. sec. 241; Pub. L. 97– 
35, sec. 505(c), 20 U.S.C. sec. 241 note; and 
Pub. L. 102–119, sec. 23, 20 U.S.C. sec. 241(a). 

B. Administration 

1. The Directorate for the Defense Office of 
Hearings and Appeals (DOHA) shall have ad-
ministrative responsibility for the pro-
ceedings authorized by this appendix. 
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2. This appendix shall be administered to 
ensure that the findings, judgments, and de-
terminations made are prompt, fair, and im-
partial. 

3. Impartial hearing officers, who shall be 
DOHA Administrative Judges, shall be ap-
pointed by the Director, DOHA, and shall be 
attorneys who are independent of the Sec-
tion 6 School System or the Military Depart-
ment concerned in proceedings conducted 
under this appendix. A parent shall have the 
right to be represented in such proceedings, 
at no cost to the government, by counsel and 
by persons with special knowledge or train-
ing with respect to the problems of individ-
uals with disabilities. DOHA Department 
Counsel normally shall appear and represent 
the Section 6 School System in proceedings 
conducted under this appendix, when such 
proceedings involve a preschool child or 
child. When an infant or toddler is involved, 
the Military Department responsible under 
this part for delivering early intervention 
services shall either provide its own counsel 
or request counsel from DOHA. 

C. Mediation 

1. Mediation can be initiated by either a 
parent or, as appropriate, the Military De-
partment concerned or the Section 6 School 
System to resolve informally a disagreement 
on the early intervention services for an in-
fant or toddler or the identification, evalua-
tion, educational placement of, or the free 
appropriate public education provided to, a 
preschool child or child. The cognizant Mili-
tary Department, rather than the Section 6 
School System, shall participate in medi-
ation involving early intervention services. 
Mediation shall consist of, but not be limited 
to, an informal discussion of the differences 
between the parties in an effort to resolve 
those differences. The parents and the appro-
priate school or Military Department offi-
cials may attend mediation sessions. 

2. Mediation must be conducted, at-
tempted, or refused in writing by a parent of 
the infant, toddler, preschool child or child 
whose early intervention or special edu-
cation services (including related services) 
are at issue before a request for, or initiation 
of, a hearing authorized by this appendix. 
Any request by the Section 6 School System 
or Military Department for a hearing under 
this appendix shall state how this require-
ment has been satisfied. No stigma may be 
attached to the refusal of a parent to medi-
ate or to an unsuccessful attempt to medi-
ate. 

D. Practice and Procedure 

1. Hearing 

a. Should mediation be refused or other-
wise fail to resolve the issues on the provi-
sion of early intervention services or a free, 
appropriate public education to a disabled 

infant, toddler, preschool child or child or 
the identification, evaluation, or educational 
placement of such an individual, the parent 
or either the school principal, on behalf of 
the Section 6 School System, or the military 
medical treatment facility commander, on 
behalf of the Military Department having ju-
risdiction over the infant or toddler, may re-
quest and shall receive a hearing before a 
hearing officer to resolve the matter. The 
parents of an infant, toddler, preschool child 
or child and the Section 6 School System or 
Military Department concerned shall be the 
only parties to a hearing conducted under 
this appendix. 

b. The party seeking the hearing shall sub-
mit a written request, in the form of a peti-
tion, setting forth the facts, issues, and pro-
posed relief, to the Director, DOHA. The pe-
titioner shall deliver a copy of the petition 
to the opposing party (that is, the parent or 
the school principal, on behalf of the Section 
6 School System, or the military medical 
treatment facility commander, on behalf of 
the Military Department), either in person 
or by first-class mail, postage prepaid. Deliv-
ery is complete upon mailing. When the Sec-
tion 6 School System or Military Depart-
ment petitions for a hearing, it shall inform 
the other parties of the deadline for filing an 
answer under paragraph D.1.c. of this appen-
dix, and shall provide the other parties with 
a copy of this part. 

c. An opposing party shall submit an an-
swer to the petition to the Director, DOHA, 
with a copy to the petitioner, within 15 cal-
endar days of receipt of the petition. The an-
swer shall be as full and complete as pos-
sible, addressing the issues, facts, and pro-
posed relief. The submission of the answer is 
complete upon mailing. 

d. Within 10 calendar days after receiving 
the petition, the Director, DOHA, shall as-
sign a hearing officer, who then shall have 
jurisdiction over the resulting proceedings. 
The Director, DOHA, shall forward all plead-
ings to the hearing officer. 

e. The questions for adjudication shall be 
based on the petition and the answer, pro-
vided that a party may amend a pleading if 
the amendment is filed with the hearing offi-
cer and is received by the other parties at 
least 5 calendar days before the hearing. 

f. The Director, DOHA, shall arrange for 
the time and place of the hearing, and shall 
provide administrative support. Such ar-
rangements shall be reasonably convenient 
to the parties. 

g. The purpose of a hearing is to establish 
the relevant facts necessary for the hearing 
officer to reach a fair and impartial deter-
mination of the case. Oral and documentary 
evidence that is relevant and material may 
be received. The technical rules of evidence 
shall be relaxed to permit the development 
of a full evidentiary record, with the Federal 
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Rules of Evidence (28 U.S.C.) serving as a 
guide. 

h. The hearing officer shall be the pre-
siding officer, with judicial powers to man-
age the proceeding and conduct the hearing. 
Those powers shall include the authority to 
order an independent evaluation of the child 
at the expense of the Section 6 School Sys-
tem or Military Department concerned and 
to call and question witnesses. 

i. Those normally authorized to attend a 
hearing shall be the parents of the individual 
with disabilities, the counsel and personal 
representative of the parents, the counsel 
and professional employees of the Section 6 
School System or Military Department con-
cerned, the hearing officer, and a person 
qualified to transcribe or record the pro-
ceedings. The hearing officer may permit 
other persons to attend the hearing, con-
sistent with the privacy interests of the par-
ents and the individual with disabilities, pro-
vided the parents have the right to an open 
hearing upon waiving in writing their pri-
vacy rights and those of the individual with 
disabilities. 

j. A verbatim transcription of the hearing 
shall be made in written or electronic form 
and shall become a permanent part of the 
record. A copy of the written transcript or 
electronic record of the hearing shall be 
made available to a parent upon request and 
without cost. The hearing officer may allow 
corrections to the written transcript or elec-
tronic recording for the purpose of con-
forming it to actual testimony after ade-
quate notice of such changes is given to all 
parties. 

k. The hearing officer’s decision of the case 
shall be based on the record, which shall in-
clude the petition, the answer, the written 
transcript or the electronic recording of the 
hearing, exhibits admitted into evidence, 
pleadings or correspondence properly filed 
and served on all parties, and such other 
matters as the hearing officer may include in 
the record, provided that such matter is 
made available to all parties before the 
record is closed under paragraph D.1.m. of 
this appendix. 

l. The hearing officer shall make a full and 
complete record of a case presented for adju-
dication. 

m. The hearing officer shall decide when 
the record in a case is closed. 

n. The hearing officer shall issue findings 
of fact and render a decision in a case not 
later than 50 calendar days after being as-
signed to the case, unless a discovery request 
under section D.2. of this appendix is pend-
ing. 

2. Discovery 

a. Full and complete discovery shall be 
available to parties to the proceeding, with 
the Federal Rules of Civil Procedure (28 
U.S.C.) serving as a guide. 

b. If voluntary discovery cannot be accom-
plished, a party seeking discovery may file a 
motion to accomplish discovery, provided 
such motion is founded on the relevance and 
materiality of the proposed discovery to the 
issues. An order granting discovery shall be 
enforceable as is an order compelling testi-
mony or the production of evidence. 

c. A copy of the written or electronic tran-
scription of a deposition taken by the Sec-
tion 6 School System or Military Depart-
ment concerned shall be made available free 
of charge to a parent. 

3. Witnesses; Production of Evidence 

a. All witnesses testifying at the hearing 
shall be advised that it is a criminal offense 
knowingly and willfully to make a false 
statement or representation to a Depart-
ment or Agency of the United States Govern-
ment as to any matter within the jurisdic-
tion of the Department or Agency. All wit-
nesses shall be subject to cross-examination 
by the parties. 

b. A party calling a witness shall bear the 
witness’ travel and incidental expenses asso-
ciated with testifying at the hearing. The 
Section 6 School System or Military Depart-
ment concerned shall pay such expenses 
when a witness is called by the hearing offi-
cer. 

c. The hearing officer may issue an order 
compelling the attendance of witnesses or 
the production of evidence upon the hearing 
officer’s own motion or, if good cause be 
shown, upon motion of a party. 

d. When the hearing officer determines 
that a person has failed to obey an order to 
testify or to produce evidence, and such fail-
ure is in knowing and willful disregard of the 
order, the hearing officer shall so certify. 

e. The party or the hearing officer seeking 
to compel testimony or the production of 
evidence may, upon the certification pro-
vided for in paragraph D.3.d. of the section, 
file an appropriate action in a court of com-
petent jurisdiction to compel compliance 
with the hearing officer’s order. 

4. Hearing Officer’s Findings of Fact and 
Decision 

a. The hearing officer shall make written 
findings of fact and shall issue a decision set-
ting forth the questions presented, the reso-
lution of those questions, and the rationale 
for the resolution. The hearing officer shall 
file the findings of fact and decision with the 
Director, DOHA, with a copy to the parties. 

b. The Director, DOHA, shall forward to 
the Director, Section 6 Schools or the Mili-
tary Department concerned and the Domes-
tic Advisory Panel copies, with all person-
ally identifiable information deleted, of the 
hearing officer’s findings of fact and decision 

VerDate Aug<31>2005 11:36 Aug 09, 2006 Jkt 208122 PO 00000 Frm 00489 Fmt 8010 Sfmt 8002 Y:\SGML\208122.XXX 208122



480 

32 CFR Ch. I (7–1–06 Edition) Pt. 81 

or, in cases that are administratively ap-
pealed, of the final decision of the DOHA Ap-
peal Board. 

c. The hearing officer shall have the au-
thority to impose financial responsibility for 
early intervention services, educational 
placements, evaluations, and related services 
under his or her findings of fact and decision. 

d. The findings of fact and decision of the 
hearing officer shall become final unless a 
notice of appeal is filed under section F.1. of 
this appendix. The Section 6 School System 
or Military Department concerned shall im-
plement a decision as soon as practicable 
after it becomes final. 

E. Determination Without Hearing 

1. At the request of a parent of the infant, 
toddler, preschool child or child when early 
intervention or special educational (includ-
ing related) services are at issue, the require-
ment for a hearing may be waived, and the 
case may be submitted to the hearing officer 
on written documents filed by the parties. 
The hearing officer shall make findings of 
fact and issue a decision within the period 
fixed by paragraph D.1.n. of this appendix. 

2. The Section 6 School System or Military 
Department concerned may oppose a request 
to waive the hearing. In that event, the hear-
ing officer shall rule on the request. 

3. Documents submitted to the hearing of-
ficer in a case determined without a hearing 
shall comply with paragraph D.1.g. of this 
appendix. A party submitting such docu-
ments shall provide copies to all other par-
ties. 

F. Appeal 

1. A party may appeal the hearing officer’s 
findings of fact and decision by filing a writ-
ten notice of appeal with the Director, 
DOHA, within 5 calendar days of receipt of 
the findings of fact and decision. The notice 
of appeal must contain the appellant’s cer-
tification that a copy of the notice of appeal 
has been provided to all other parties. Filing 
is complete upon mailing. 

2. Within 10 calendar days of the filing the 
notice of appeal, the appellant shall submit a 
written statement of issues and arguments 
to the Director, DOHA, with a copy to the 
other parties. The other parties shall submit 
a reply or replies to the Director, DOHA, 
within 15 calendar days of receiving the 
statement, and shall deliver a copy of each 
reply to the appellant. Submission is com-
plete upon mailing. 

3. The Director, DOHA, shall refer the mat-
ter on appeal to the DOHA Appeal Board. It 
shall determine the matter, including the 
making of interlocutory rulings, within 60 
calendar days of receiving timely submitted 
replies under section F.2. of this appendix. 
The DOHA Appeal Board may require oral 

argument at a time and place reasonable 
convenient to the parties. 

4. The determination of the DOHA Appeal 
Board shall be a final administrative deci-
sion and shall be in written form. It shall ad-
dress the issues presented and set forth a ra-
tionale for the decision reached. A deter-
mination denying the appeal of a parent in 
whole or in part shall state that the parent 
has the right under Pub. L. 101–476, as 
amended, to bring a civil action on the mat-
ters in dispute in a district court of the 
United States without regard to the amount 
in controversy. 

5. No provision of this part or other DoD 
guidance may be construed as conferring a 
further right of administrative review. A 
party must exhaust all administrative rem-
edies afforded by this appendix before seek-
ing judicial review of a determination made 
under this appendix. 

G. Publication and Indexing of Final Decisions 

The Director, DOHA, shall ensure that 
final decisions in cases arising under this Ap-
pendix are published and indexed to protect 
the privacy rights of the parents who are 
parties in those cases and the children of 
such parents, in accordance with 32 CFR part 
310. 

PART 81—PATERNITY CLAIMS AND 
ADOPTION PROCEEDINGS IN-
VOLVING MEMBERS AND 
FORMER MEMBERS OF THE 
ARMED FORCES 

Sec. 
81.1 Reissuance and purpose. 
81.2 Applicability. 
81.3 Policy. 

AUTHORITY: Sec. 301, 80 Stat. 379; (5 U.S.C. 
301). 

SOURCE: 43 FR 15149, Apr. 11, 1978, unless 
otherwise noted. 

§ 81.1 Reissuance and purpose. 

This part reissued DoD Directive 
1344.3, ‘‘Paternity Claims and Adoption 
Proceedings Involving Members and 
Former Members of the Armed 
Forces,’’ to standardize procedures for 
the handling of: 

(a) Paternity claims against mem-
bers and former members of the Armed 
Forces, and 

(b) Requests from civilian courts con-
cerning the availability of members 
and former members of the Armed 
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