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3 See United States ex rel. Touhy v. Ragen, 
340 U.S. 462 (1951) wherein the Supreme Court 
held that a government employee could not 
be held in contempt for following an agency 
regulation requiring agency approval before 
producing government information in re-
sponse to a court order. 

(g) NSA attorney. Refers to an attor-
ney in the NSA Office of General Coun-
sel (OGC). 

§ 93.4 Policy. 
Official information that is not clas-

sified, privileged, or otherwise pro-
tected from public disclosure, should 
generally be made reasonably available 
for use in Federal and State courts and 
by other governmental bodies. 

§ 93.5 Procedures. 
(a) Release of official information in 

litigation. NSA personnel shall not 
produce, disclose, release, comment 
upon, or testify concerning any official 
information during litigation without 
the prior written approval of the GC. In 
exigent circumstances, the GC may 
issue oral approval, but a record of 
such approval will be made and re-
tained in the OGC. NSA personnel shall 
not provide, with or without compensa-
tion, opinion or expert testimony con-
cerning official NSA information, sub-
jects, or activities, except on behalf of 
the United States or a party rep-
resented by the Department of Justice 
(DoJ). Upon a showing by the requester 
of exceptional need or unique cir-
cumstances and that the anticipated 
testimony will not be adverse to the in-
terests of the NSA or the United 
States, the GC may, in writing, grant 
special authorization for NSA per-
sonnel to appear and testify at no ex-
pense to the United States. Official in-
formation may be released in litigation 
only in compliance with the following 
procedures. 

(1) If official information is sought, 
through testimony or otherwise, by a 
litigation demand, the individual seek-
ing such release or testimony must set 
forth, in writing and with as much 
specificity as possible, the nature and 
relevance of the official information 
sought. Subject to paragraph (a)(5) of 
this section, NSA personnel may only 
produce, disclose, release, comment 
upon or testify concerning those mat-
ters that were specified in writing and 
approved by the GC. 

(2) Whenever a litigation demand is 
made upon NSA personnel for official 
information or for testimony con-
cerning such information, the person 
upon whom the demand was made shall 

immediately notify the OGC. After 
consultation and coordination with the 
DoJ, if required, the GC shall deter-
mine whether the individual is required 
to comply with the demand and shall 
notify the requester or the court or 
other authority of that determination. 

(3) If a litigation demand requires a 
response before instructions from the 
GC are received, the GC shall furnish 
the requester or the court or other au-
thority with a copy of § 93.1(a) and this 
part 93. The GC shall also inform the 
requester or the court or other author-
ity that the demand is being reviewed, 
and seek a stay of the demand pending 
a final determination. 

(4) If a court or other authority de-
clines to stay the demand in response 
to action taken pursuant to paragraph 
3 of this section, or if such court or 
other authority orders that the de-
mand must be complied with notwith-
standing the final decision of the GC, 
the NSA personnel upon whom the de-
mand was made shall notify the GC of 
such ruling or order. If the GC deter-
mines that no further legal review of or 
challenge to the ruling or order will be 
sought, the affected NSA personnel 
shall comply with the demand or order. 
If directed by the GC, however, the af-
fected NSA personnel must decline to 
provide the information.3 The NSA per-
sonnel shall state the following to the 
Court: 

‘‘I must respectfully advise the Court that 
under instructions given to me by the Gen-
eral Counsel of the National Security Agen-
cy, in accordance with Department of De-
fense Directive 5405.2 and NSA Regulation 
10–62, I must respectfully decline to [produce/ 
disclose] that information.’’ 

(5) In the event NSA personnel re-
ceive a litigation demand for official 
information originated by another U.S. 
Government component, the GC shall 
forward the appropriate portions of the 
request to the other component. The 
GC shall notify the requester, court, or 
other authority of the transfer, unless 
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