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the esitmated cost based on an ap-
proved schedule of payment will be de-
posited with the installation per-
forming the work before any obliga-
tions or expenses in connection with
the work are incurred; and when funds
are being deposited on an approved
schedule no obligations or expenses
will be incurred in connection with the
work in excess of funds on deposit.

(3) Private concerns and foreign govern-
ments. Funds will be deposited in ad-
vance of the work as required in para-
graph (e)(2) of this section. Charges
shall include a surcharge of 15 percent
of all applicable costs, except under the
following conditions.

(i) When the final product will di-
rectly contribute to a specific plan-
ning, design, or construction activity
which derives its principal support
from Federal funds in the form of a
grant or otherwise.

(ii) Where an exception is granted
based on a direct benefit to the Govern-
ment. Adequate justification, outlining
the direct benefits which are expected
to accrue to the Government, will be
forwarded to HQDA (DAEN-CWE-DC)
Washington, DC 20314, for review and
approval prior to deletion of the sur-
charge.

(f) Authority. The following delega-
tions of authority to perform labora-
tory investigations and materials test-
ing apply.

(1) Division materials laboratories. Divi-
sion Engineers are delegated the au-
thority to approve laboratory work for
Federal, State and local units of gov-
ernment when the total estimated cost
of each investigation or test project is
$15,000 or less. Division Engineers are
also delegated the authority to approve
laboratory work for private firms and
foreign Governments when the total es-
timated cost of each investigation or
test project is $5,000 or less. Approval is
required when the estimated or actual
costs exceed those delegations of au-
thority. Requests for approval shall be
addressed to DAEN-CWE-DC.

(2) Hydraulic laboratories. Division En-
gineers and District Engineers oper-
ating hydraulic laboratories or hydrau-
lic model laboratories are delegated
the authority to approve laboratory
work for others within the same limi-
tations and in accordance with the

§209.345

same procedures as apply to Division
Materials Laboratories.

(3) Inter-Agency Sedimentation Project,
St. Anthony Falls Laboratory, University
of Minnesota, Minneapolis, Minnesota.
The District Engineer, St. Paul is au-
thorized to perform work required in
procurement, testing and calibration of
specialized sediment sampling equip-
ment developed at the Inter-Agency
Sedimentation Project. Equipment of
this nature will be made available to
Federal, State and local governmental
agencies at cost. The District Engi-
neer, St. Paul, is also authorized to ap-
prove the performance of testing and
calibration work for U.S. private firms
that fabricate this specialized equip-
ment for commercial sale when the es-
timated cost for services of Corps per-
sonnel is $5,000 or less for a single
order. Approval is required when the
estimated single order cost for a pri-
vate firm exceeds $5,000 and when the
total cost of work during a fiscal year
for any one private firm exceeds
$15,000. Requests for approval shall be
addressed to HQDA (DAEN-CWE-HY)
Washington, DC 20314.

(8) Reports of testing results. Final re-
ports of results will be submitted in ac-
cordance with instructions provided by
the sponsoring organization, with two
copies to HDQA (DAEN-CWE-DC)
Washington, DC 20314.

Copies of reports of scientific or tech-
nical activities will be transmitted to
the Defense Documentation Center as
required by AR 70-31. (RCS OSD-1366)

(Sec. 3012, 70A Stat 157; 10 U.S.C. 3012)
[44 FR 50338, Aug. 28, 1979]

§209.345 Water resource policies and
authorities.

REIMBURSEMENT FOR ADVANCE NON-
FEDERAL PARTICIPATION IN CIVIL
WORKS PROJECTS

(a) Purpose. This regulation gives
general instructions on use of section
215 of the Flood Control Act of 1968
(Pub. L. 90-483) to reimburse a non-
Federal public body for construction of
part of an authorized Federal project,
part of an authorized Federal project.
It establishes general policies, outlines
procedures to be followed in reaching
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an agreement with an eligible non-Fed-
eral entity, and provides guidance on
the provisions of such an agreement.
All authorized projects are subject to
this Act and regulation.

(b) Applicability. This regulation ap-
plies to all field operating agencies
having Civil Works responsibilities.

(c) References. (1) Section 215, FCA of
1968 (Pub. L. 90-483, 42 U.S.C. 1962d-5a.).
(APP A, this regulation).

(2) Senate Document No. 10, 90th
Congress, 1lst Session, ‘“Study of Fed-
eral Reimbursement Policy for Work
by States and other Non-Federal Enti-
ties on Authorized Water Resources
Projects.”

(3) Section 221, FCA of 1970 (Pub. L.
91-611, 42 U.S.C. 1962d-5b).

(4) ER 405-2-680.

(56) ER 1140-2-301.

(6) ER 1180-1-1, (para. A-310, App. A).

(d) General policy. (1) The specific
limitations put upon the allotment of
funds authorized by section 215 indi-
cate that only limited use should be
made of the authority. It will, there-
fore, be Corps of Engineers policy to re-
strict the use of this authority to cases
that meet all of the following condi-
tions:

(i) The work, even if the Federal Gov-
ernment does not complete the author-
ized project, will be separately useful
or will be an integral part of a larger
non-Federal undertaking that is sepa-
rately useful;

(ii) The work done by the non-Fed-
eral entity will not create a potential
hazard;

(iii) Approval of the proposal will be
in the general public interest;

(iv) Only work commenced after
project authorization and execution of
an agreement pursuant to this Regula-
tion will be eligible for reimbursement
or credit;

(v) Proposed reimbursement will not
exceed the amount that the District
Engineer considers a reasonable esti-
mate of the reduction in Federal ex-
penditures resulting from construction
of the project component by the non-
Federal entity.

(2) Before finally approving any
agreement under section 215, the Chief
of Engineers will inform the Secretary
of the Army and the Chairman (Senate
and House), Subcommittee on Public
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Works, Committee on Appropriations
of the proposed arrangements. The
Chief of Engineers will not sign an
agreement until Secretarial and Com-
mittee concurrences are obtained.

(8) Section 215 authority will not be
used where it might appear to cir-
cumvent the intent of Congress. It will
not, for example, be used to initiate
work on projects to which Congres-
sional committees have indicated gen-
eral opposition or refused to provide re-
quested funds, or to accelerate portions
of work on which construction has al-
ready been commenced by the Federal
Government.

(4) Section 215(f) authorizes a specific
allotment of funds to reimburse non-
Federal entities for work accomplished
under the Section. No allotment has
been established, nor is one proposed at
this time. Until one is, and firm proce-
dures are established, any agreement
with a non-Federal entity shall call for
reimbursement, or for credit against
required contributions, only when con-
struction funds for the Federal project
which incorporates the part con-
structed by the non-Federal entity are
appropriated and allocated.

(5) The non-Federal entity will nor-
mally be required to develop the design
memorandum, engineering plans, and
specifications for the work it proposes
to undertake. Subject to policies estab-
lished in ER 1140-2-301, as modified in
paragraph (e)(2) of this section, the
District Engineer may provide engi-
neering services with funds advanced
by the non-Federal entity if he deter-
mines it to be impracticable for the en-
tity to obtain the services elsewhere.
Non-Federal engineering and overhead
costs for the part of the Federal project
that the non-Federal entity proposes to
construct will be part of the reimburse-
ment agreement.

(6) The agreement shall include local
cooperation items required by the
project authorization and by Section
221, FCA of 1970.

(7) Reimbursement of non-Federal
work under Section 215 is not applica-
ble to small projects authorized under
the general authority of Section 107,
Pub. L. 86-645, as amended. (33 U.S.C.
577); Section 205, Pub. L. 858, 80th Con-
gress, as amended, (33 U.S.C. 701s); and
Section 103, Pub. L. 87-874, as amended,

162



Corps of Engineers, Dept. of the Army, DoD

(33 U.S.C. 426g); and Section 14, Pub. L.
79-5626 (33 U.S.C. 701r).

(e) Procedures. (1) Non-Federal enti-
ties desiring reimbursement under Sec-
tion 215 for constructing part of an au-
thorized Federal project should confer
with the District Engineer and submit
a written proposal to him. This pro-
posal will form the basis for con-
sulting, as needed, with OCE and for
deciding whether the proposal meets
the policy criteria of paragraph (d) of
this section, and whether to continue
under the procedures below and what
sequence to follow.

(2) If Federal preconstruction plan-
ning funds are not available to the
project and it is considered impractical
for the non-Federal entity to prepare a
partial design memorandum and/or
plans and specifications, the draft
agreement may propose that this work
be accomplished by the Corps of Engi-
neers through an advance of non-Fed-
eral funds for this purpose. Certain ad-
vances of funds will be necessary, in
any event, to cover other costs which
are required on the part of the Corps of
Engineers. Paragraph 11 of ER 1140-2—
301 requires that requests to the Appro-
priations Committees for approval of
advances of funds should normally be
submitted to the Committees by non-
Federal interests outside of Corps of
Engineers channels. An exception to
this procedure will be made in the case
of Section 215 proposals in that the re-
quest for approval of advances will be
made a part of the request to the com-
mittees for approval of the overall ar-
rangement referred to in paragraph
(d)(2) of this section. Thus, proposed
advances of funds for the following pur-
poses will be clearly set forth in the
draft agreement: (i) Preparation of a
partial design memorandum and/or
plans and specifications (ii) corps re-
view of design scheduled for accom-
plishment by local interests, and (iii)
periodic and final inspections.

(3) The District Engineer will submit
for review an unsigned draft agreement
to OCE. All agreements will be pre-
pared for the signature of the Chief of
Engineers.

(4) The District Engineer will be noti-
fied of any changes in the draft agree-
ment that the Chief of Engineers may
require, and will negotiate a final
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agreement with the non-Federal enti-
ty. After signature of the agreement by
the non-Federal entity, the District
Engineer will forward three copies to
HQDA (DAEN-CWO-C) WASH DC 20314,
for signature by the Chief of Engineers.

(5) Upon receipt from OCE of the full
executed agreement, the District Engi-
neer will transmit the signed agree-
ment to the non-Federal entity.

(6) The Division Engineer will review
the (partial) design memorandum, and,
if it meets the relevant criteria in
paragraph (d)(1) of this section, will
submit it to OCE with the rec-
ommendations on whether or not the
work may proceed subject to reim-
bursement under the agreement.

(7) The Division Engineer will ap-
prove plans and specifications.

(8) The non-Federal entity will award
contract.

(9) The District Engineer will con-
duct periodic and final inspections.

(10) Upon completion of the local
work, the District Engineer will certify
the cost data, and that performance
has been in accordance with the agree-
ment.

(f) Agreements. Agreements under
Section 215 should follow the general
format presented in paragraph (c)(6) of
this section, adapted as warranted by
the specific case. HEach agreement
shall:

(1) Expire 3 years after the date of
execution if the non-Federal entity has
not commenced the work contemplated
by the agreement.

(2) State the time allowed for com-
pletion of the work. A reasonable time
shall be allowed, but normally not over
2 construction seasons.

(3) Fully describe the work to be ac-
complished by the non-Federal entity
and specify the manner in which it will
be carried out.

(4) The agreement will specify that
reimbursement by the Federal Govern-
ment will not exceed $1,000,000.

(5) Provide for necessary review of
designs, plans, and specifications, by
the District Engineer.

(6) Provide for examination and re-
view of proposed contracts and for in-
spection of the work by the District
Engineer for conformance with the
terms of the agreement.
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(7) State fully the basis on which re-
imbursement or credit shall be deter-
mined, and provide for the final adjust-
ment when the balance of the Federal
project is constructed. If the improve-
ment proposed by the non-Federal enti-
ty includes work that will not become
a part of the Federal project, the
means of determining the part eligible
for reimbursement shall be fully de-
fined.

(8) State that such reimbursement
shall depend upon appropriation of
funds applicable to the project and
shall not take precedence over other
pending projects of higher priority.

(9) Specify that reimbursement or
credit for non-Federal work shall apply
only to that work undertaken after
execution of the agreement. The term
“work’’ shall include advance engineer-
ing and design as well as actual con-
struction.

(10) State that the agreement is not
to be construed as committing the
United States to reimbursement if the
Federal project is not undertaken, or if
the Federal project should be modified
in such a way that the work performed
by the non-Federal entity does not con-
stitute a part thereof.

(11) Contain applicable equal employ-
ment clauses from Armed Services Pro-
curement Regulations.

(g) Nature and amount of reimburse-
ment. (1) The non-Federal entity may
be reimbursed by a payment of cash,
or, preferably, by reductions in any
non-Federal contribution to the Fed-
eral project that may have been re-
quired by the legislation authorizing
it, or by a combination of cash and
such reductions.

(2) The amount of reimbursement
shall equal the approved expenditures
made by the non-Federal entity for
work that would have been accom-
plished at Federal expense if the entire
project were carried out by the Corps
of Engineers, and as covered in the
agreement under paragraphs (f) (7) and
(10) of this section. The amount of re-
imbursement will not exceed, however,
the amount that the District Engineer
finds to be a reasonable estimate of the
reduction in Federal expenditure re-
sulting from construction by the non-
Federal entity.

33 CFR Ch. Il (7-1-06 Edition)

APPENDIX A TO PART 209—PUBLIC LAW
90-483, 90TH CONGRESS, S. 3710, AU-
GUST 13, 1968

An act authorizing the construction, re-
pair, and preservation of certain public
works on rivers and harbors for navigation,
flood control, and for other purpose. (82 Stat.
731).

* * * * *

Sec. 215. (a) The Secretary of the Army,
acting through the Chief of Engineers, may,
when he determines it to be in the public in-
terest, enter into agreement providing for re-
imbursement to States or political subdivi-
sions thereof for work to be performed by
such non-Federal public bodies at water re-
sources development projects authorized for
construction under the Secretary of the
Army and the supervision of the Chief of En-
gineers. Such agreements may provide for re-
imbursement of installation costs incurred
by such entities or an equivalent reduction
in the contributions they would otherwise be
required to make, or in appropriate cases, for
a combination thereof. The amount of Fed-
eral reimbursement, including reductions in
contributions, for a single project shall not
exceed $1,000,000.

(b) Agreements entered into pursuant to
this section shall (1) fully describe the work
to be accomplished by the non-Federal pub-
lic body, and be accompanied by an engineer-
ing plan if necessary therefor; (2) specify the
manner in which such work shall be carried
out; (3) provide for necessary review of de-
sign and plans, and inspection of the work by
the Chief of Engineers or his designee; (4)
state the basis on which the amount of reim-
bursement shall be determined; (5) state that
such reimbursement shall be dependent upon
the appropriation of funds applicable thereto
or funds available therefor, and shall not
take precedence over other pending projects
of higher priority for improvements; and (6)
specify that reimbursement or credit for
non-Federal installation expenditures shall
apply only to work undertaken or Federal
projects after project authorization and exe-
cution of the agreement, and does not apply
retroactively to past non-Federal work. Each
such agreement shall expire three years after
the date on which it is executed if the work
to be undertaken by the non-Federal public
body has not commenced before the expira-
tion of that period. The time allowed for
completion of the work will be determined
by the Secretary of the Army, acting
through the Chief of Engineers, and stated in
the agreement.

(¢) No reimbursement shall be made, and
no expenditure shall be credited, pursuant to
this section, unless and until the Chief of En-
gineers or his designee, has certified that the
work for which reimbursement or credit is
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requested has been performed in accordance
with the agreement.

(d) Reimbursement for work commenced
by non-Federal public bodies no later than
one year after enactment of this section, to
carry out or assist in carrying out projects
for beach erosion control, may be made in
accordance with the provisions of section 2
of the Act of August 13, 1946, as amended (33
U.S.C. 426f). Reimbursement for such work
may, as an alternative, be made in accord-
ance with the provisions of this section, pro-
vided that agreement required herein shall
have been executed prior to commencement
of the work. Expenditures for projects for
beach erosion control commenced by non-
Federal public bodies subsequent to one year
after enactment of this section may be reim-
bursed by the Secretary of the Army, acting
through the Chief of Engineers, only in ac-
cordance with the provisions of this section.

(e) This section shall not be construed (1)
as authorizing the United States to assume
any responsibilities placed upon a non-Fed-
eral body by the conditions of project au-
thorization, or (2) as committing the United
State to reimburse non-Federal interests if
the Federal project is not undertaken or is
modified so as to make the work performed
by the non-Federal Public body no longer ap-
plicable.

(f) The Secretary of the Army is authorized
to allot from any appropriations hereafter
made for civil works not to exceed $10,000,000
for any one fiscal year to carry out the pro-
visions of this section. This limitation does
not include specific project authorizations
providing for reimbursement.

* * * * *

[42 FR 24050, May 12, 1977]

PART 210—PROCUREMENT ACTIVI-
TIES OF THE CORPS OF ENGI-
NEERS

Sec.
210.1
210.2

Advance notice to prospective bidders.

Notice of award.

210.3 Notice to proceed.

210.4 Rules of the Corps of Engineers Board
of Contract Appeals for cases not subject
to the Contract Disputes Act of 1978.

210.5 Rules of the Corps of Engineers Board
of Contract Appeals for cases subject to
the Contract Disputes Act of 1978.

AUTHORITY: Secs. 2301-2314, 3012, 70A Stat.
127-133, 157; 10 U.S.C. 2301-2314, 3012.
§210.1 Advance notice to prospective
bidders.

In connection with all construction
contracts estimated to cost $100,000 or
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more for which an invitation is sched-
uled to be issued, an advance notice to
prospective bidders will be prepared
sufficiently in advance of the actual
issuance of the invitation to stimulate
interest on the part of the greatest pos-
sible number of contractors. Advance
notices may also be prepared on
projects estimated to cost less than
$100,000 and for supplies where consid-
ered desirable. ENG Form 3132-R or
ENG Form 3133-R [set out in para-
graphs 205 and 206, Appendix A, Engi-
neer Contract Instructions (ER 1180-1-
1)] will be used to send advance notices
to prospective bidders. Lengthy notices
may be reproduced and mailed using
ENG Form 3133-R as a foldover wrapper
fastened with a wire staple. Advance
notices will contain the information
required by ENG Form 3132-R, but ad-
ditional information may be added as
appropriate. The advance notices will:

(a) Describe the proposed work in suf-
ficient detail to permit prospective
general contractors, subcontractors
and suppliers to determine reasonably
whether the work is of a nature and
volume to warrant their buying plans;

(b) Specify the date by which bidders
should return the request card in order
to receive a complete bid set;

(c) State the various locations (of-
fices) where plans will be on public dis-
play, available for inspection without
charge; and

(d) Include for construction contracts
a statement as to the approximate
value of the proposed construction.
That statement of value shall be in in-
crements as follows: (1) Less than
$25,000; (2) the nearest multiple of
$25,000 up to $100,000; (3) the nearest
multiple of $100,000 from $100,000 to $1
million; (4) the nearest multiple of
$500,000 for from $1 million to $10 mil-
lion; (5) over $10 million for all projects
of greater estimated value.

Information on several projects for
which invitations are scheduled to be
issued may be grouped in one advance
notice provided that information on
any project or projects is not unduly
delayed in order to be grouped with
others. When an advance notice is used
to circularize bidders, copies of the in-
vitation, when issued, will be furnished
only to those prospective bidders who
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