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REAL ESTATE; GENERAL

§211.1 Real estate defined.

The term real estate as used in this
part includes land; buildings; piers and
wharves; office and storage space;

§211.4

rights-of-way or easements, whether
temporary or permanent; and any in-
terests which may be acquired or held
therein for the use or benefit of the
United States by the Department of
the Army or any branch thereof.

§211.2 Authority to acquire real es-
tate.

(a) Congressional authority necessary.
No land shall be acquired on account of
the United States except under a law
authorizing such acquisition. (See R. S.
3736; 41 U. S. C. 14.)

(b) Authority of the Secretary. The au-
thority of the Secretary of the Army to
acquire real estate for river and harbor
improvements, flood control projects
and allied purposes, is based upon en-
actments of the Congress authorizing
the particular projects and appro-
priating funds therefor. These enact-
ments are generally termed Flood Con-
trol Acts and are passed following the
submission by the Secretary of the
Army of preliminary plans and surveys
to the Congress for consideration and
approval.

(c) Local cooperation. As a general
rule in river and harbor and flood con-
trol projects, except channel improve-
ments, channel rectifications, dam and
reservoir, and certain other types of
projects, local interests are required to
provide without cost to the TUnited
States, all lands, easements and rights-
of-way necessary for the construction
of the projects.

§211.3 Function of Chief of Engineers.

(a) The Chief of Engineers, under the
authority of the Secretary of the
Army, is charged with the responsi-
bility for the acquisition, management
and disposal of all real estate or inter-
ests therein required for use by the De-
partment of the Army for river and
harbor, flood control and allied pur-
poses.

§211.4 Acquisition of land.

(a) Real property and interests there-
in may be acquired by the Department
of the Army by:

(1) Purchase.

(2) Condemnation.

(3) Transfer from other Government
departments and agencies.

(4) Lease or similar instrument.
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§211.5

(5) Donation or gift.

(b) Methods of acquisition—(1) Pur-
chase. It is the policy of the Depart-
ment of the Army to secure title to
lands, or the desired interest therein,
by direct negotiation and purchase,
where possible. Each tract of land to be
acquired is approved by qualified ap-
praisers for the purpose of determining
the market value. Options for the pur-
chase of land will not be negotiated
containing reservations or exceptions
by landowners or subject to out-
standing rights in third parties which
may interfere with the use of the land
for which it is being acquired. In no
case will an option be negotiated in
which a vendor excepts or reserves the
right to repurchase the property, or
undertakes to convey subject to rights
in a third party. Generally, landowners
or tenants are authorized to reserve, or
except from the sale, crops, timber,
buildings and improvements with the
right to remove same within a speci-
fied period, provided such buildings,
etc., are not required for use by the De-
partment of the Army. Land is ac-
quired subject to public highways,
roads, railroads, pipelines, and other
utilities, and if it is determined that
they interfere with the Government’s
use of the property, will be relocated or
extinguished by contract between the
Government and State, county or util-
ity involved. If at any time in the
course of acquisition by direct pur-
chase, it becomes apparent that acqui-
sition by such means will involve sub-
stantial delay or cannot be accom-
plished because of title defects which
cannot be eliminated within a reason-
able time, or because of failure to
agree on the price to be paid, action is
taken to acquire the land by con-
demnation.

(2) Condemnation. Condemnation of
land is accomplished by the Secretary
of the Army requesting the Attorney
General to file a condemnation peti-
tion and procure an order from the
court in the Federal Judicial District
where the land is located, granting to
the United States the right of imme-
diate possession. The declaration of
taking act (40 U.S.C. 258a-d) permits
the Government to file a declaration of
taking in conjunction with the con-
demnations proceedings, and provides
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that title to the property described
therein vests immediately upon filing
of the declaration in court and deposit
of the Government’s estimate of com-
pensation, named in the declaration, in
the registry of the court. The court
may enter orders directing that all or
part of the money deposited by the
Government be paid to the owner of
the land or other persons having an in-
terest therein. This payment is with-
out prejudice to the landowner’s right
to seek a higher value for his land in
the trial of the case before the court.
Pending or during the trial under con-
demnation proceedings, negotiations
may still be conducted with the land-
owner for the direct purchase of his
property, and in the event an agree-
ment is reached, action is taken to dis-
miss the land in question from the con-
demnation proceedings.

(3) Transfer of land. Transfer of land
from other Government agencies to the
Department of the army is generally
accomplished by obtaining a use per-
mit, or if the land is desired perma-
nently, then by transfer under applica-
ble legislative authority. In the ab-
sence of such authority, a permit is ob-
tained pending enactment of special
legislation by the Congress. Public do-
main land under the Department of the
Interior may be withdrawn and set
aside for the use of the Department of
the Army by Executive order or a Pub-
lic Land Order.

(4) Lease. The negotiation of leases
for river and harbor and flood control
purposes must be approved by the Chief
of Engineers or his duly authorized rep-
resentative.

TEMPORARY USE BY OTHERS OF CIVIL
WORKS REAL ESTATE

AUTHORITY: Sections 211.5 through 211.9
issued under R.S. 161; 5 U.S.C. 301.

SOURCE: 13 FR 8748, Dec. 30, 1948, unless
otherwise noted.

§211.5 Temporary use; how granted.

There are three methods by which
the temporary use of real estate under
the control of the Department of the
Army may be granted: Lease, easement
and licenses, or permit.
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