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§ 239.9 Effective date. 
These regulations are applicable to 

all projects not approved by OCE prior 
to the date of this regulation. 

PART 240—GENERAL CREDIT FOR 
FLOOD CONTROL 

Sec. 
240.1 Purpose. 
240.2 Applicability. 
240.3 Reference. 
240.4 Legislative provisions. 
240.5 Discussion. 
240.6 General policy. 
240.7 Credit criteria for projects authorized 

on or before 17 November 1986. 
240.8 Credit criteria for projects authorized 

after 17 November 1986. 
240.9 Procedures. 
APPENDIX A TO PART 240 [RESERVED] 
APPENDIX B TO PART 240—FORMULAS FOR DE-

TERMINING AMOUNT OF ALLOWABLE CREDIT 

AUTHORITY: Section 104, Water Resources 
Development Act of 1986 (Pub. L. 99–662); 33 
U.S.C. 2214. 

SOURCE: 52 FR 44113, Nov. 18, 1987, unless 
otherwise noted. 

§ 240.1 Purpose. 
This establishes guidelines and proce-

dures for Department of the Army ap-
plication of the provisions of section 
104 of Pub. L. 99–662. 

§ 240.2 Applicability. 
Policies and procedures contained 

herein apply to all HQUSACE elements 
and field operating agencies of the 
Corps of Engineers having Civil Works 
responsibilities. 

§ 240.3 Reference. 
Section 104 of Pub. L. 99–662. 

§ 240.4 Legislative provisions. 
Section 104 authorizes and directs the 

development of guidelines which in-
clude criteria for determining whether 
work carried out by local interests is 
compatible with a project for flood 
control. Compatible work which was 
carried out prior to project authoriza-
tion, before 17 November 1986 but after 
17 November 1981, may be considered 
part of the project and credited against 
the non-Federal share of the cost of 
project, if the local sponsor applied for 
consideration of such work not later 

than 31 March 1987. Local work to be 
carried out after 17 November 1986 
must receive Army approval prior to 
construction to be eligible for credit, 
taking into account the economic and 
environmental feasibility of the 
project. (Such approval can only be 
given on the basis of the guidelines re-
quired to be issued pursuant to section 
104(a); hence, the law is silent with re-
spect to work performed between 17 
November 1986 and the effective date of 
the guidelines.) The credit will not re-
lieve the non-Federal sponsor of the re-
quirement to pay 5 percent of the 
project costs in cash during construc-
tion of the remainder of the project. 
This legislative authority also provides 
that benefits and costs of compatible 
work will be considered in the eco-
nomic evaluation of the Federal 
project. This includes the costs and 
benefits of compatible local work 
which was carried out after 17 Novem-
ber 1981 or within the 5 years prior to 
the initial obligation of reconnaissance 
study funds if that should establish a 
later date. 

§ 240.5 Discussion. 
Discussion of this legislation is con-

tained in the Conference Report, H.R. 
Rpt. No. 99–1013, which accompanies 
H.R. 6. The House passed version of the 
bill contained a number of project-spe-
cific provisions that authorized credit 
against the non-Federal share for com-
patible work completed by local inter-
ests. The Senate passed version author-
ized crediting of compatible flood con-
trol works for projects under study. 
Both general provisions would enable 
local interests to proceed with compat-
ible work on the understanding that 
the local improvements would be con-
sidered a part of the Federal project for 
the purpose of benefit-to-cost analysis, 
as well as subsequent cost sharing. The 
Conference Committee deleted vir-
tually all of the crediting provisions 
applicable to individual projects and 
expanded the general provision allow-
ing the Secretary to credit the cost of 
certain work undertaken by local in-
terests prior to project authorization 
against the non-Federal share of 
project costs and to consider the bene-
fits and costs in the economic evalua-
tion of a more comprehensive project. 

VerDate Aug<31>2005 00:04 Aug 16, 2006 Jkt 208130 PO 00000 Frm 00341 Fmt 8010 Sfmt 8010 Y:\SGML\208130.XXX 208130



332 

33 CFR Ch. II (7–1–06 Edition) § 240.6 

This authority provides a basis for non- 
Federal interests to undertake local 
work to alleviate flood damages in the 
period preceding authorization of a 
Federal project with assurance that 
they will not adversely affect the 
project’s economic feasibility. It pro-
vides local sponsors more flexibility in 
meeting their flood problems. 

§ 240.6 General policy. 
(a) Section 104 is applicable only to 

projects specificially authorized by the 
Congress (not to projects authorized by 
the Chief of Engineers under con-
tinuing authorities), and only to ‘‘flood 
control’’ projects except in instances 
where the Congress may provide, by 
specific language in the authorization, 
that a project of other characterization 
is eligible for section 104 credit consid-
eration. 

(1) Section 104 provisions will be ap-
plied only at locations where Federal 
construction of a congressionally au-
thorized project, or separable element 
thereof, is initiated after April 30, 1986; 
a congressionally authorized study is 
underway; or where the feasibility re-
port has been forwarded for Executive 
Branch review or for consideration by 
Congress. 

(2) The crediting provisions of section 
104 are applicable only to non-Federal 
work started after the reconnaissance 
phase of Corps preauthorization studies 
but prior to project authorization. No 
credit is available under section 104 for 
non-Federal work started after project 
authorization. 

(3) A credit recommendation will be 
in response to a specific request from a 
State, city, municipality or public 
agency that is the prospective local 
sponsoring agency for the con-
templated Federal plan. 

(b) Work eligible for crediting shall 
be limited to that part of the local im-
provement directly related to a flood 
control purpose. (These guidelines, al-
though they generally make reference 
to flood control ‘‘projects,’’ should be 
understood to have equivalent applica-
tion to allocated flood control costs in 
a multiple purpose project.) Measures 
(structural or nonstructural) under-
taken for channel alignment, naviga-
tion, recreation, fish and wildlife, land 
reclamation, drainage, or to protect 

against land erosion, and which, in 
conjunction with the project, do not 
produce appreciable and dependable ef-
fects in preventing damage by irregular 
and unusual rises in water levels, are 
not classed as flood control works and 
are ineligible for credit. 

(c) Future work proposed for cred-
iting should be separately useful for 
flood control or other purposes even if 
the Federal Government does not con-
struct the contemplated project, and 
must not create a potential hazard. 

(d) For local work initiated before 17 
November 1986, but after 17 November 
1981, the local sponsoring agency must 
have requested consideration by letter 
dated on or before 31 March 1987. For 
new local work commenced after 17 No-
vember 1986, only work for which the 
sponsor receives notification of com-
patibility and extent of potential cred-
it pursuant to § 240.9(c) of this regula-
tion shall be eligible for credit. 

(e) The maximum amount creditable 
shall equal the actual expenditures 
made by non-Federal entities (not lim-
ited solely to the project sponsor’s spe-
cific efforts and expenditures) for work 
that meets the criteria set forth above 
and in § 240.7 or 240.8. Expenditures eli-
gible for inclusion in the amount cred-
itable include the costs of all efforts 
actually required for the non-Federal 
implementation of the compatible 
flood control works including, but not 
necessarily limited to, costs for per-
mits, environmental, cultural or ar-
cheological investigations, engineering 
and design, land acquisition expense, 
other LERRD, and construction of the 
flood control works including any re-
quired mitigation measure. For con-
struction efforts accomplished by non- 
Federal interests using their own 
forces and other resources, for which 
‘‘costs’’ may not be recorded, consider-
ation will be given to inclusion of a 
reasonable estimate of the value there-
of (as if accomplished by contract). Re-
gardless of the total amount creditable 
on this basis, however, the amount ac-
tually credited will not exceed the 
amount that is a reasonable estimate 
of the reduction in Federal project ex-
penditures resulting from substitution 
of the local work for authorized project 
elements or, in the case of compatible 
work outside the scope of the project 
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