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(c) When 0 < EF < 1, the sponsor may
defer a fraction of the maximum allow-
able amount described in §241.6(a),
where the fraction equals the Eligi-
bility Factor expressed to three dec-
imal places. Continuing the example
described in §241.6(a), if EF = .712, total
allowed deferral equals .712 x 20 percent
= 14.2 percent of total project costs.

(d) The deferred payment can be
made in equal installments over any
period of time selected by the non-Fed-
eral sponsor, provided that all repay-
ments are made between the end of
construction and thirty years there-
after. The amount repaid shall include
interest during the repayment period
as well as interest for the appropriate
portion of the construction period for
any amounts deferred prior to the end
of construction. The rate of interest
shall be determined in accordance with
the provisions of section 106 of Pub. L.
99-662, 33 U.S.C. 2216.

[564 FR 40581, Oct. 2, 1989, as amended at 60 FR
5134, Jan. 26, 1995]

§241.7 Application of test.

(a) A preliminary ability to pay test
will be applied during the study phase
of any proposed project. If the ability
to pay cost-share is lower than the
standard share, the revised estimated
cost-share will be used for budgetary
and other planning purposes.

(b) The official application of the
ability to pay test will be made at the
time the Project Cooperation Agree-
ment (PCA) between the Corps of Engi-
neers and the Non-Federal sponsor is
signed. For structural flood control
projects, the standard level of cost-
sharing will not be known until the end
of the project (since the standard level
as specified in section 103(a), 33 U.S.C.
2213, includes LERRD). In this case, if
the Eligibility Factor is greater than
zero but less than one, the ability to
pay non-Federal share will be deter-
mined using estimated costs.

(c) The PCA for all projects subject
to the ability to pay test will include a
“whereas’ clause indicating the results
of the test. If the project is eligible for
a lower non-Federal share:

(1) The revised share will be specified
in the PCA (there will be no recalcula-
tion of this share once the PCA is
signed).
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(2) An exhibit attached to the Project
Cooperation Agreement (PCA) will in-
clude the Benefits Based Floor (BBF)
determined in §241.5(a): the Eligibility
Factor (EF) determined in §241.5(b): If
the Eligibility Factor is greater than
zero but less than one, the estimated
standard non-Federal share; the for-
mula used in determining the ability to
pay share as described in §241.5(c)(1)
through (c)(4); and a display of the non-
Federal cost share under the high cost
criteria described in §241.5(d).

(d) If at the time of project comple-
tion, the standard non-Federal share
based on actual costs is less than the
ability to pay share specified in the
PCA, the standard share will apply.

(e) For structural projects. (1) If the
standard LERRD plus cash require-
ment exceeds the ability to pay cost-
share, the Federal Government will
make any necessary adjustments in ex-
penditures in the following order:
First, paying any cash requirement in
excess of five percent of total project
costs (if any) that would, under stand-
ard cost-sharing, have been the respon-
sibility of the non-Federal sponsor; sec-
ond, making payments for LERRD; and
third, providing for reimbursement at
the end of construction. Federal pay-
ments for LERRD will be made only
after the non-Federal payment for
LERRD reaches a percentage of total
project costs equal to the ability to
pay non-Federal cost-share less the five
percent cash requirement. If such ar-
rangements are necessary, the PCA
should be prepared to reflect agree-
ment on the best manner available for
acquisition of those LERRD over the
limiting percentage, or for reimbursing
the sponsor upon completion of con-
struction.

(2) The non-Federal sponsor will be
required to provide a cash payment
equal to the minimum of five percent
of estimated project costs, regardless
of the outcome of the ability to pay
test, unless any or all of the five per-
cent cash requirement is waived by ap-
plication of the high cost criteria de-
scribed in §241.5(d). The project sponsor
shall make cash payments during con-
struction at a rate such that the
amount of non-Federal payments in
each year, as a percentage of total non-
Federal cash payments, equals the
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amount of Federal expenditures (in-
cluding sunk pre-construction engi-
neering and design costs as a first year
Federal construction expenditure) as a
percentage of total Federal expendi-
tures. Total Federal expenditures in-
clude cash payments for construction
and if necessary (due to ability to pay
considerations), for LERRD, and for re-
imbursement to the non-Federal spon-
sor. Total Federal expenditures for the
purpose of this calculation, do not in-
clude expenditures which allow the
non-Federal sponsor to defer payment
of the non-Federal share under the pro-
visions of this rule.

(f) For non-structural projects, re-
ductions in the non-Federal cost-share
as a result of the ability to pay test
will not affect the procedures for deter-
mining the non-Federal and Federal
payment schedules. For non-structural
projects, no specific cash payments
during construction are required by
law.

[64 FR 40581, Oct. 2, 1989, as amended at 60 FR
5134, Jan. 26, 1995]

PART 242—FLOOD PLAIN MAN-
AGEMENT SERVICES PROGRAM
ESTABLISHMENT OF FEES FOR
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§242.1 Purpose.

This part gives general instructions
on the implementation of section 321 of
Public Law 101-640, 74 Stat. 500 (33
U.S.C. 709a) as it applies to the use of
a Fee Schedule for recovering the cost
of providing Flood Plain Management
Services to Federal agencies and pri-
vate persons.

§242.2 Applicability.

This part applies to all HQUSACE
elements, Major Subordinate Com-

§242.6

mands, and District Commands of the
Corps of Engineers having Civil Works
responsibilities.

§242.3 References.

The references in paragraphs (b) and
(c) of this section may be obtained
from USACE Pub. Depot, CEIM-SP-D,
2803 52d Avenue, Hyattsville, MD 20781-
1102.

(a) Section 321, Public Law 101-640, 74
Stat. 500 (33 U.S.C. 709a).

(b) Corps of Engineers Engineering
Regulation 1105-2-100, Planning Guid-
ance Notebook.

(c) Corps of Engineers Engineering
Pamphlet 37-1-4, Cost of Doing Busi-
ness.

§242.4 Definitions.

As used in this part:

Private persons means all entities in
the private sector, including but not
limited to individuals, private institu-
tions, sole proprietorships, partner-
ships, and corporations.

Total cost means total labor charges
which include adjustments for benefits,
administrative overhead, and technical
indirect costs. These terms are de-
scribed in the reference in §242.3 (c).

§242.5 General.

(a) The Corps of Engineers Flood
Plain Management Services Program
provides a wide range of flood plain and
related assistance upon request. De-
pending on the complexity of the re-
quest, either a nonnegotiated Fee
Schedule or a negotiated agreement
will be used to recover the cost of serv-
ices provided to Federal agencies and
private persons. This part involves
only the nonnegotiated Fee Schedule.

(b) State, regional, or local govern-
ments or other non-Federal public
agencies will be provided Flood Plain
Management Services without charge.

§242.6 Fee schedule.

(a) General. The Fee Schedule de-
scribed in this section will be used to
recover the cost for Flood Plain Man-
agement Services requiring more than
ten minutes and up to one work day to
provide. The Fee Schedule has been de-
signed to minimize administrative
costs and to allow the flexibility need-
ed to recover the approximate total
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