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(xi) The discharge shall not be lo-
cated in the proximity of a public 
water supply intake; 

(xii) The discharge shall not occur in 
areas of concentrated shellfish produc-
tion; 

(xiii) The discharge shall not occur in 
a component of the National Wild and 
Scenic River System; 

(xiv) The discharge of material shall 
consist of suitable material free from 
toxic pollutants in toxic amounts; and 

(xv) All temporary fills shall be re-
moved in their entirety and the area 
restored to its original elevation. 

(b) If any discharge of dredged or fill 
material resulting from the activities 
listed in paragraphs (a) (1) through (6) 
of this section contains any toxic pol-
lutant listed under section 307 of the 
CWA such discharge shall be subject to 
any applicable toxic effluent standard 
or prohibition, and shall require a sec-
tion 404 permit. 

(c) Any discharge of dredged or fill 
material into waters of the United 
States incidental to any of the activi-
ties identified in paragraphs (a) (1) 
through (6) of this section must have a 
permit if it is part of an activity whose 
purpose is to convert an area of the wa-
ters of the United States into a use to 
which it was not previously subject, 
where the flow or circulation of waters 
of the United States nay be impaired or 
the reach of such waters reduced. 
Where the proposed discharge will re-
sult in significant discernible alter-
ations to flow or circulation, the pre-
sumption is that flow or circulation 
may be impaired by such alteration. 
For example, a permit will be required 
for the conversion of a cypress swamp 
to some other use or the conversion of 
a wetland from silvicultural to agricul-
tural use when there is a discharge of 
dredged or fill material into waters of 
the United States in conjunction with 
construction of dikes, drainage ditches 
or other works or structures used to ef-
fect such conversion. A conversion of a 
section 404 wetland to a non-wetland is 
a change in use of an area of waters of 
the United States. A discharge which 
elevates the bottom of waters of the 
United States without converting it to 
dry land does not thereby reduce the 
reach of, but may alter the flow or cir-

culation of, waters of the United 
States. 

(d) Federal projects which qualify 
under the criteria contained in section 
404(r) of the CWA are exempt from sec-
tion 404 permit requirements, but may 
be subject to other State or Federal re-
quirements. 

§ 323.5 Program transfer to States. 

Section 404(h) of the CWA allows the 
Administrator of the Environmental 
Protection Agency (EPA) to transfer 
administration of the section 404 per-
mit program for discharges into cer-
tain waters of the United States to 
qualified States. (The program cannot 
be transferred for those waters which 
are presently used, or are susceptible 
to use in their natural condition or by 
reasonable improvement as a means to 
transport interstate or foreign com-
merce shoreward to their ordinary high 
water mark, including all waters which 
are subject to the ebb and flow of the 
tide shoreward to the high tide line, in-
cluding wetlands adjacent thereto). See 
40 CFR parts 233 and 124 for procedural 
regulations for transferring section 404 
programs to States. Once a State’s 404 
program is approved and in effect, the 
Corps of Engineers will suspend proc-
essing of section 404 applications in the 
applicable waters and will transfer 
pending applications to the State agen-
cy responsible for administering the 
program. District engineers will assist 
EPA and the States in any way prac-
ticable to effect transfer and will de-
velop appropriate procedures to ensure 
orderly and expeditious transfer. 

§ 323.6 Special policies and proce-
dures. 

(a) The Secretary of the Army has 
delegated to the Chief of Engineers the 
authority to issue or deny section 404 
permits. The district engineer will re-
view applications for permits for the 
discharge of dredged or fill material 
into waters of the United States in ac-
cordance with guidelines promulgated 
by the Administrator, EPA, under au-
thority of section 404(b)(1) of the CWA. 
(see 40 CFR part 230.) Subject to con-
sideration of any economic impact on 
navigation and anchorage pursuant to 
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