§385.36

quantity, timing, and distribution of
water dedicated and managed for the
natural system. Section
601(h)(4)(A)({ii) (V) of WRDA 2000 pro-
vides that Project Implementation Re-
ports shall identify the amount of
water to be reserved or allocated for
the natural system necessary to imple-
ment, under State law, the provisions
of section 601(h)(4)(A)(iii)(IV) and (VI)
of WRDA 2000. To implement these pro-
visions and §385.5, the Corps of Engi-
neers and the South Florida Water
Management District shall develop a
guidance memorandum in accordance
with §385.5 for approval by the Sec-
retary of the Army, with the concur-
rence of the Secretary of the Interior
and the Governor. The guidance memo-
randum shall provide a process to be
used in the preparation of Project Im-
plementation Reports for identifying
the appropriate quantity, timing, and
distribution of water dedicated and
managed for the natural system; deter-
mining the quantity, timing and dis-
tribution of water made available for
other water-related needs of the region;
determining whether improvements in
water quality are necessary to ensure
that water delivered by the Plan meets
applicable water quality standards; and
identifying the amount of water for the
natural system necessary to imple-
ment, under State law, the provisions
of section 601(h)(4)(A)(iii) of WRDA
2000.

(i) The guidance memorandum shall
generally be based on using a system-
wide analysis of the water made avail-
able and may express the quantity,
timing and distribution of water in
stage duration curves; exceedance fre-
quency curves; quantities available in
average, wet, and dry years; or any
other method which is based on the
best available science. The guidance
memorandum shall also provide for
projects that are hydrologically sepa-
rate from the rest of the system. The
guidance memorandum also shall ad-
dress procedures for determining
whether improvements in water qual-
ity are necessary to ensure that water
delivered to the natural system meets
applicable water quality standards.
These procedures shall ensure that any
features to improve water quality are
implemented in a manner consistent

33 CFR Ch. Il (7-1-06 Edition)

with the cost sharing provisions of
WRDA 1996 and WRDA 2000.

(ii) The guidance memorandum shall
generally take into account the nat-
ural fluctuation of water made avail-
able in any given year based on an ap-
propriate period of record; the objec-
tive of restoration of the natural sys-
tem; the need for protection of existing
uses transferred to new sources; con-
tingencies for drought protection; the
need to identify the additional quan-
tity, timing, and distribution of water
made available by a new project com-
ponent while maintaining a system-
wide perspective on the amount of
water made available by the Plan; and
the need to determine whether im-
provements in water quality are nec-
essary to ensure that water delivered
by the Plan meets applicable water
quality standards.

(iii) Project Implementation Reports
approved before December 12, 2003 or
before the development of the guidance
memorandum may use whatever meth-
od that the Corps of Engineers and the
non-Federal sponsor deem is reasonable
and consistent with the provisions of
section 601 of WRDA 2000.

(iv) Nothing in this paragraph is in-
tended to, or shall it be interpreted to,
reserve or allocate water or to pre-
scribe the process for reserving or allo-
cating water or for water management
under Florida law. Nothing in this sec-
tion is intended to, nor shall it be in-
terpreted to, prescribe any process of
Florida law.

(c) Procedures in event that the project
does mnot perform as expected. The
Project Implementation Report shall
include a plan for operations of the
project in the event that the project
fails to provide the quantity, timing,
or distribution of water described in
the Project Implementation Report.
Such plan shall take into account the
specific authorized purposes of the
project and the goals and purposes of
the Plan and shall also provide for un-
dertaking management actions in ac-
cordance with §385.31(d).

§385.36 Elimination or transfer of ex-
isting legal sources of water.

(a) Pursuant to the provisions of sec-

tion 601(h)(56)(A) of WRDA 2000, Project

Implementation Reports shall include
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analyses to determine if existing legal
sources of water are to be eliminated
or transferred as a result of project im-
plementation. If implementation of the
project shall cause an elimination or
transfer of existing legal sources of
water, then the Project Implementa-
tion Report shall include an implemen-
tation plan that ensures that such
elimination or transfer shall not occur
until a new source of water of com-
parable quantity and quality is avail-
able to replace the water to be lost as
a result of implementation of the Plan.
The Corps of Engineers and the non-
Federal sponsor shall determine if im-
plementation of the project will cause
an elimination or transfer of existing
legal sources of water by comparing
the availability of water with the rec-
ommended project with the pre-CERP
baseline developed in accordance with
§385.35(a), by using the water quality
and other analyses developed in
§385.35(a)(1)(iii), and by using other ap-
propriate information.

(b) The Corps of Engineers and the
South Florida Water Management Dis-
trict shall develop a guidance memo-
randum in accordance with §385.5 for
approval by the Secretary of the Army,
with the concurrence of the Secretary
of the Interior and the Governor, that
describes the process for determining if
existing legal sources of water are to
be eliminated or transferred and for de-
termining how and when a new source
of water of comparable quantity and
quality as that available on the date of
enactment of WRDA 2000 is available to
replace the water to be lost as a result
of implementation of the Plan. The
guidance memorandum shall also de-
scribe the process for comparing the
recommended project with the pre-
CERP baseline to determine if existing
legal sources of water are to be trans-
ferred or eliminated as a result of
project implementation. The guidance
memorandum shall include a definition
for existing legal sources of water for
the purposes of determining if existing
legal sources of water are to be elimi-
nated or transferred. Existing legal
sources of water shall include those
for:

(1) An agricultural or urban water
supply;

§385.38

(2) Allocation or entitlement to the
Seminole Indian Tribe of Florida under
section 7 of the Seminole Indian Land
Claims Settlement Act of 1987 (25
U.S.C. 1772e);

(3) The Miccosukee Tribe of Indians
of Florida;

(4) Water supply for Everglades Na-
tional Park; and

(5) Water supply for fish and wildlife.

(c) Until guidance is issued, issues in-
volving existing legal sources of water
should be resolved on a case-by-case
basis considering all factors that can
be identified as relevant to decisions
under the savings clause.

§385.37

(a) General. In accordance with sec-
tion 601 of WRDA 2000, flood protec-
tion, consistent with restoration, pres-
ervation, and protection of the natural
system, is a purpose of the Plan.

(b) Ezisting flood protection. KEach
Project Implementation Report shall
include appropriate analyses, and con-
sider the operational conditions in-
cluded in the pre-CERP baseline devel-
oped pursuant to §385.35(a), to dem-
onstrate that the levels of service for
flood protection that:

(1) Were in existence on the date of
enactment of section 601 of WRDA 2000;
and

(2) Are in accordance with applicable
law, will not be reduced by implemen-
tation of the project.

(c) Improved and new flood protection.
The overarching objective of the Plan
is the restoration, preservation, and
protection of the South Florida Eco-
system while providing for other
water-related needs of the region, in-
cluding water supply and flood protec-
tion. As appropriate, the Corps of Engi-
neers and the non-Federal sponsor
shall consider opportunities to provide
additional flood protection, consistent
with restoration of the natural system,
and the provisions of section
601(f)(2)(B) of WRDA 2000 and other ap-
plicable laws.

Flood protection.

§385.38 Interim goals.

(a) Agreement. (1) The Secretary of
the Army, the Secretary of the Inte-
rior, and the Governor shall, not later
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