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service that is not as effective in af-
fording equal opportunity to obtain the
same result, to gain the same benefit,
or to reach the same level of achieve-
ment as that provided to others;

(iv) Provide different or separate aid,
benefits, or services to individuals with
handicaps or to any class of individuals
with handicaps than is provided to oth-
ers unless that action is necessary to
provide qualified individuals with
handicaps with aid, benefits, or serv-
ices that are as effective as those pro-
vided to others;

(v) Deny a qualified individual with
handicaps the opportunity to partici-
pate as a member of planning or advi-
sory boards; or

(vi) Otherwise limit a qualified indi-
vidual with handicaps in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by others
receiving the aid, benefit, or service.

(2) The Department may not deny a
qualified individual with handicaps the
opportunity to participate in programs
or activities that are not separate or
different, despite the existence of per-
missibly separate or different programs
or activities.

(3) The Department may not, directly
or through contractual or other ar-
rangements, use criteria or methods of
administration the purpose or effect of
which would—

(i) Subject qualified individuals with
handicaps to discrimination on the
basis of handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to in-
dividuals with handicaps.

(4) The Department may not, in de-
termining the site or location of a fa-
cility, make selections the purpose or
effect of which would—

(i) Exclude individuals with handi-
caps from, deny them the benefits of,
or otherwise subject them to discrimi-
nation under, any program or activity
conducted by the Department; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to individuals with handicaps.

(5) The Department, in the selection
of procurement contractors, may not
use criteria that subject qualified indi-
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viduals with handicaps to discrimina-
tion on the basis of handicap.

(6) The Department may not admin-
ister a licensing or certification pro-
gram in a manner that subjects quali-
fied individuals with handicaps to dis-
crimination on the basis of handicap,
nor may the Department establish re-
quirements for the program or activi-
ties of licensees or certified entities
that subject qualified individuals with
handicaps to discrimination on the
basis of handicap. However, the pro-
grams or activities of entities that are
licensed or certified by the Department
are not, themselves, covered by this
part.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive Order to individuals with handi-
caps or the exclusion of a specific class
of individuals with handicaps from a
program limited by Federal statute or
Executive Order to a different class of
individuals with handicaps is not pro-
hibited by this part.

(d) The Department shall administer
programs and activities in the most in-
tegrated setting appropriate to the
needs of qualified individuals with
handicaps.

§§105.21-105.29 [Reserved]

§105.30 Employment.

No qualified individual with handi-
caps shall, on the basis of handicap, be
subjected to discrimination in employ-
ment under any program or activity
conducted by the Department. As pro-
vided in §105.41(b), the definitions, re-
quirements, and procedures of section
501 of the Rehabilitation Act of 1973 (29
U.S.C. 791), as established by the Equal
Employment Opportunity Commission
in 29 CFR part 1613, shall apply to em-
ployment in federally conducted pro-
grams or activities.

§105.31 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§105.32, no qualified individual with
handicaps shall, because the Depart-
ment’s facilities are inaccessible to or
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unusable by individuals with handi-
caps, be denied the benefits of, be ex-
cluded from participation in, or other-
wise be subjected to discrimination
under any program or activity con-
ducted by the Department.

§105.32 Program accessibility: Exist-
ing facilities.

(a) General. The Department shall op-
erate each program or activity so that
the program or activity, viewed in its
entirety, is readily accessible to and
usable by individuals with handicaps.
This paragraph does not—

(1) Necessarily require the Depart-
ment to make each of its existing fa-
cilities accessible to and usable by in-
dividuals with handicaps;

(2) In the case of historic preserva-
tion programs, require the Department
to take any action that would result in
a substantial impairment of significant
historic features of an historic prop-
erty; or

(3)(1) Require the Department to take
any action that it can demonstrate
would result in a fundamental alter-
ation in the nature of a program or ac-
tivity or in undue financial and admin-
istrative burdens.

(ii) The Department has the burden
of proving that compliance with
§105.32(a) would result in that alter-
ation or those burdens.

(iii) The decision that compliance
would result in that alteration or those
burdens must be made by the Secretary
after considering all of the Depart-
ment’s resources available for use in
the funding and operation of the con-
ducted program or activity, and must
be accompanied by a written statement
of the reasons for reaching that conclu-
sion.

(iv) If an action would result in that
alteration or those burdens, the De-
partment shall take any other action
that would not result in the alteration
or burdens but would nevertheless en-
sure that individuals with handicaps
receive the benefits and services of the
program or activity.

(b) Methods—(1) General. (i) The De-
partment may comply with the re-
quirements of this section through
such means as redesign of equipment,
reassignment of services to accessible
buildings, assignments of aides to bene-
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ficiaries, home visits, delivery of serv-
ices at alternate accessible sites, alter-
ation of existing facilities and con-
struction of new facilities, use of acces-
sible rolling stock, or any other meth-
ods that result in making its programs
or activities readily accessible to and
usable by individuals with handicaps.

(ii) The Department is not required
to make structural changes in existing
facilities if other methods are effective
in achieving compliance with this sec-
tion.

(iii) The Department, in making al-
terations to existing buildings, shall
meet accessibility requirements to the
extent compelled by the Architectural
Barriers Act of 1968, as amended (42
U.S.C. 4151-4157), and any regulations
implementing that Act.

(iv) In choosing among available
methods for meeting the requirements
of this section, the Department shall
give priority to those methods that
offer programs and activities to quali-
fied individuals with handicaps in the
most integrated setting appropriate.

(2) Historic preservation programs. In
meeting the requirements of §105.32(a)
in historic preservation programs, the
Department shall give priority to
methods that provide physical access
to individuals with handicaps. In cases
were a physical alteration to an his-
toric property is not required because
of §105.32 (a)(2) or (a)(3), alternative
methods of achieving program accessi-
bility include—

(i) Using audiovisual materials and
devices to depict those portions of an
historic property that cannot other-
wise be made accessible;

(ii) Assigning persons to guide indi-
viduals with handicaps into or through
portions of historic properties that
cannot otherwise be made accessible;
or

(iii) Adopting other innovative meth-
ods.

(c) Time period for compliance. The De-
partment shall comply with the obliga-
tions established under this section
within 60 days of the effective date of
this part except that if structural
changes in facilities are undertaken,
the changes shall be made within 3
years of the effective date of this part,
but in any event as expeditiously as
possible.
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