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(3) The adjudicative officer shall
grant the request for an extension if
the Department’s counsel shows good
cause for the request.

(b)(1) The Department’s
must—

(i) Explain any objections to the
award requested; and

(ii) Identify the facts relied on in sup-
port of the position of the Department.

(2) If the answer is based on any al-
leged facts not in the record of the ad-
versary adjudication, the Department’s
counsel shall include with the answer
either—

(i) Supporting affidavits; or

(ii) A request for further proceedings
under §21.44.

(c)(1) If the Department’s counsel and
the applicant believe that the issues in
the application can be settled, they
may jointly file a statement of their
intent to negotiate a settlement.

(2)(1) The filing of a statement of an
intent to negotiate extends the time
for filing an answer for 30 days.

(ii) The adjudicative officer shall
grant further extensions if the Depart-
ment’s counsel and the applicant joint-
ly request those extensions.

(Authority: 5 U.S.C. 504(c)(1))

§21.42

(a) Within 15 days after receiving an
answer, an applicant may file a reply.

(b) If the applicant’s reply is based on
any alleged facts not in the record of
the adversary adjudication, the appli-
cant shall include with the reply ei-
ther—

(1) Supporting affidavits; or

(2) A request for further proceedings
under §21.44.

(Authority: 5 U.S.C. 504(c)(1))

answer

Reply.

§21.43 Comments by other parties.

(a) Any party to a proceeding, other
than an applicant or the Department’s
counsel, may file comments on—

(1) The application within 30 days
after the applicant files the applica-
tion;

(2) The answer within 30 days after
the counsel files the answer; or

(3) Both, if the comments are filed
within the time period specified in
paragraphs (a)(1) and (a)(2) of this sec-
tion.
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§21.50

(b) The commenting party may not
participate further in proceedings on
the application unless the adjudicative
officer determines that further partici-
pation is necessary to permit full ex-
ploration of matters raised in the com-
ments.

(Authority: 5 U.S.C. 504(c)(1))

§21.44 Further proceedings.

(a) The adjudicative officer shall
make the determination of an award on
the basis of the written record.

(b)(1) However, the adjudicative offi-
cer may order further proceedings on
his or her own initiative or at the re-
quest of the applicant or the Depart-
ment’s counsel.

(2) The adjudicative officer may
order further proceedings only if he or
she determines that those proceedings
are necessary for full and fair resolu-
tion of issues arising from the applica-
tion.

(3) If further proceedings are ordered,
the adjudicative officer shall determine
the scope of those proceedings, which
may include such proceedings as infor-
mal conferences, oral arguments, addi-
tional written submissions, discovery,
or an evidentiary hearing.

(4) An adjudicative officer may not
order discovery or an evidentiary hear-
ing for the issue of whether or not the
Department’s position was substan-
tially justified.

(c) If the applicant or the Depart-
ment’s counsel requests the adjudica-
tive officer to order further pro-
ceedings, the request must—

(1) Specify the information sought or
the disputed issues; and

(2) Explain why the additional pro-
ceedings are necessary to obtain that
information or resolve those issues.

(Authority: 5 U.S.C. 504(a)(3) and (c¢)(1))

Subpart F—How Are Awards
Determined?

§21.50 Standards for awards.

(a) In determining the reasonableness
of the amount sought as an award of
fees and expenses for an attorney,
agent, or expert witness, the adjudica-
tive officer shall consider one or more
of the following:



§21.51

(1)(i) If the attorney, agent, or expert
witness is in private practice, his or
her customary fee for similar services;
or

(ii) If the attorney, agent, or expert
witness is an employee of the appli-
cant, the fully allocated cost of the
services.

(2) The prevailing rate for similar
services in the community in which the
attorney, agent, or expert witness ordi-
narily performs services.

(3) The time the attorney, agent, or
expert witness actually spent on the
applicant’s behalf with respect to the
adversary adjudication.

(4) The time the attorney, agent, or
expert witness reasonably spent in
light of the difficulty or complexity of
the covered issues in the adversary ad-
judication.

(5) Any other factors that may bear
on the value of the services provided by
the attorney, agent, or expert witness.

(b) The adjudicative officer may not
grant—

(1) An award for the fee of an attor-
ney or agent in excess of $75.00 per
hour; or

(2) An award to compensate an expert
witness in excess of the highest rate at
which the Department pays expert wit-
nesses.

(c) The adjudicative officer may also
determine whether—

(1) Any study, analysis, engineering
report, text, or project for which the
applicant seeks an award was nec-
essary for the preparation of the appli-
cant’s case in the adversary adjudica-
tion; and

(2) The costs claimed by the appli-
cant for this item or items are reason-
able.

(d) The adjudicative officer may not
make an award to an eligible party if
the adjudicative officer, the CRRA, or
the Secretary on review finds that,
based on a review of the administrative
record as a whole—

(1) The position of the Department,
as defined in §21.3, was substantially
justified; or

(2) Special circumstances make an
award unjust.

(e) The adjudicative officer may re-
duce or deny an award to the extent
that the applicant engaged in conduct

46

34 CFR Subtitle A (7-1-06 Edition)

that unduly or unreasonably pro-
tracted the adversary adjudication.

(f) If an applicant is entitled to an
award because the applicant prevailed
over another agency of the United
States that participated in a pro-
ceeding before the Department and
that agency’s position was not substan-
tially justified, the adjudicative officer
shall determine whether to make the
award, or an appropriate portion of the
award, against that agency. For the
purpose of this determination, the re-
quirements of this subpart apply.

(Authority: 5 U.S.C. 504(a), (b)(1)(A),
() (M)(E))

and

§21.51 Initial decision in applications
not subject to the CRRA.

(a) In applications not subject to the
jurisdiction of the CRRA, the adjudica-
tive officer shall issue an initial deci-
sion on an application within 30 days
after completion of proceedings on the
application.

(b) The initial decision must include
the following:

(1) Written findings, including suffi-
cient supporting explanation, on—

(i) The applicant’s status as a pre-
vailing party;

(ii) The applicant’s eligibility;

(iii) Whether the position of the De-
partment was substantially justified;

(iv) Whether special circumstances
make an award unjust;

(v) If applicable, whether the appli-
cant engaged in conduct that unduly or
unreasonably protracted the adversary
adjudication; and

(vi) Other factual issues raised in the
adversary adjudication.

(2) A statement of the amount award-
ed, including an explanation—with sup-
porting information—for any difference
between the amount requested by the
applicant and the amount awarded.

(3) A statement of the applicant’s
right to request review by the Sec-
retary under §21.54.

(4) A statement of the applicant’s
right under §21.56 to seek judicial re-
view of the final award determination.

(c) The explanation referred to in
paragraph (b)(2) of this section may in-
clude—

(1) Whether the amount requested
was reasonable; and



