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the LEA’s total eligible overpayments
will result in an undue financial hard-
ship on the LEA and seriously harm
the LEA’s educational program; or

(2) In the case of the Department’s
error, determined on a case-by-case
basis, repayment would be manifestly
unjust (‘“manifestly unjust repayment
exception”).

[62 FR 35413, July 1, 1997]

§222.15 How are the filing deadlines
affected by requests for other forms
of relief?

Unless the Secretary (or the Sec-
retary’s delegatee) extends the applica-
ble time limit in writing—

(a) A request for forgiveness of an
overpayment under §222.14 does not ex-
tend the time within which an appli-
cant must file a request for an adminis-
trative hearing under §222.151; and

(b) A request for an administrative
hearing under §222.151, or for reconsid-
eration under §222.152, does not extend
the time within which an applicant
must file a request for forgiveness
under §222.14.

(Authority: 20 U.S.C. 7712)
[62 FR 35413, July 1, 1997]

§222.16 What information and docu-
mentation must an LEA submit for
an eligible overpayment to be con-
sidered for forgiveness?

(a) Every LEA requesting forgiveness
must submit, within the time limits es-
tablished under §222.14(b), the fol-
lowing information and documentation
for the fiscal year immediately pre-
ceding the date of the forgiveness re-
quest (‘‘preceding fiscal year’’):

(1) A copy of the LEA’s annual finan-
cial report to the State.

(2) The LEA’s local real property tax
rate for current expenditure purposes,
as described in §222.17(b).

(3) The average local real property
tax rate of all LEAs in the State.

(4) The average per pupil expenditure
(APPE) of the LEA, calculated by di-
viding the LEA’s aggregate current ex-
penditures by the total number of chil-
dren in average daily attendance for
whom the LEA provided a free public
education.

(5) The APPE of the State, as defined
in section 8013 of the ESEA.

§222.17

(b) An LEA requesting forgiveness
under §222.14(c)(2) (manifestly unjust
repayment exception), or §222.17(a)(3)
(no present or prospective ability to
repay), also must submit written infor-
mation and documentation in specific
support of its forgiveness request under
those provisions within the time limits
established under §222.14(b).

(Authority: 20 U.S.C. 7712)
[62 FR 35413, July 1, 1997]

§222.17 How does the Secretary deter-
mine undue financial hardship and
serious harm to a local educational
agency’s educational program?

(a) The Secretary determines that re-
payment of an eligible overpayment
will result in undue financial hardship
on an LEA and seriously harm its edu-
cational program if the LEA meets the
requirements in paragraph (a)(1), (2), or
(3) of this section.

(1) An LEA other than an LEA de-
scribed in paragraphs (a)(2) and (3) of
this section meets the requirements of
paragraph (a) of this section if—

(i) The LEA’s eligible overpayments
on the date of its request total at least
$10,000;

(ii) The LEA’s local real property tax
rate for current expenditure purposes,
for the preceding fiscal year, is equal
to or higher than the State average
local real property tax rate for that
preceding fiscal year; and

(iii) The LEA’s average per pupil ex-
penditure (APPE) (as described in
§222.16(a)(4)) for the preceding fiscal
year is lower than the State APPE (as
described in §222.16(a)(b)) for that pre-
ceding fiscal year.

(2) The following LEAs qualify under
paragraph (a) of this section if they
meet the requirements in paragraph
(a)(1)(i) of this section and their APPE
(as described in §222.16(a)(4)) for the
preceding fiscal year does not exceed
125 percent of the State APPE (as de-
scribed in §222.16(a)(5)) for that pre-
ceding fiscal year:

(i) An LEA with boundaries that are
the same as a Federal military instal-
lation.

(ii) Other LEAs with no local real
property tax revenues, or with minimal
local real property tax revenues per
pupil due to substantial amounts of
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Federal property in the LEA as com-
pared with the average amount of
those revenues per pupil for all LEAs
in the State.

(3) An LEA qualifies under paragraph
(a) of this section if neither the suc-
cessor nor the predecessor LEA has the
present or prospective ability to repay
the eligible overpayment.

(b) The Secretary uses the following
methods to determine a tax rate for
the purposes of paragraph (a)(1)(ii) of
this section:

(1) If an LEA is fiscally independent,
the Secretary uses actual tax rates if
all the real property in the taxing ju-
risdiction of the LEA is assessed at the
same percentage of true value. In the
alternative, the Secretary computes a
tax rate for fiscally independent LEAs
by using the methods described in
§§ 222.67-222.69.

(2) If an LEA is fiscally dependent,
the Secretary imputes a tax rate using
the method described in §222.70(b).

(Authority: 20 U.S.C. 7712)
[62 FR 35413, July 1, 1997]

§222.18 What amount does the Sec-
retary forgive?

For an LEA that meets the require-
ments of §222.14(a) (timely filed for-
giveness request) and §222.14(b) (timely
filed information and documentation),
the Secretary forgives an eligible over-
payment as follows:

(a) Forgiveness in whole. The Sec-
retary forgives the eligible overpay-
ment in whole if the Secretary deter-
mines that the LEA meets—

(1) The requirements of §222.17
(undue financial hardship), and the
LEA’s current expenditure closing bal-
ance for the LEA’s fiscal year imme-
diately preceding the date of its for-
giveness request (‘‘preceding fiscal
year’’) is ten percent or less of its total
current expenditures (TCE) for that
year; or

(2) The manifestly unjust repayment
exception in §222.14(c)(2).

(b) Forgiveness in part. (1) The Sec-
retary forgives the eligible overpay-
ment in part if the Secretary deter-
mines that the LEA meets the require-
ments of §222.17 (undue financial hard-
ship), and the LEA’s preceding fiscal
year’s current expenditure closing bal-
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ance is more than ten percent of its
TCE for that year.

(2) For an eligible overpayment that
is forgiven in part, the Secretary—

(i) Requires the LEA to repay the
amount by which the LEA’s preceding
fiscal year’s current expenditure clos-
ing balance exceeded ten percent of its
preceding fiscal year’s TCE (‘‘cal-
culated repayment amount’’); and

(ii) Forgives the difference between
the calculated repayment amount and
the LEA’s total overpayments.

(3) For the purposes of this section,
“‘current expenditure closing balance”
means an LEA’s closing balance before
any revocable transfers to non-current
expenditure accounts, such as capital
outlay or debt service accounts.

Example: An LEA that timely requests for-
giveness has two overpayments of which por-
tions remain owing on the date of its re-
quest—one of $200,000 and one of $300,000. Its
preceding fiscal year’s closing balance is
$250,000 (before a revocable transfer to a cap-
ital outlay or debt service account); and 10
percent of its TCE for the preceding fiscal
year is $150,000.

The Secretary calculates the amount that
the LEA must repay by determining the
amount by which the preceding fiscal year’s
closing balance exceeds 10 percent of the pre-
ceding year’s TCE. This calculation is made
by subtracting 10 percent of the LEA’s TCE
($150,000) from the closing balance ($250,000),
resulting in a difference of $100,000 that the
LEA must repay. The Secretary then totals
the eligible overpayment amounts ($200,000 +
$300,000), resulting in a total amount of
$500,000. The Secretary subtracts the cal-
culated repayment amount ($100,000) from
the total of the two overpayment balances
($500,000), resulting in $400,000 that the Sec-
retary forgives.

(Authority: 20 U.S.C. 7712)
[62 FR 35414, July 1, 1997]

§222.19 What other statutes and regu-
lations apply to this part?

(a) The following Federal statutes
and regulations on nondiscrimination
apply to assistance under this part:

(1) The provisions of title VI of the
Civil Rights Act of 1964 (Pub. L. 88-352)
(prohibition of discrimination on the
basis of race, color or national origin),
and the implementing regulations (34
CFR part 100).

(Authority: 42 U.S.C. 2000d—2000d-4)
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