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(2) The Secretary does not rely on ei-
ther of the following as proof of mail-
ing: 

(i) A private metered postmark. 
(ii) A mail receipt that is not dated 

by the U.S. Postal Service. 
(c) Payment by offset under this part 

of all or part of a debt does not con-
stitute an acknowledgment of the debt 
or a waiver of rights available to the 
employee under this part or other ap-
plicable law if the employee has not 
agreed in writing to the offset. 

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716) 

§ 31.4 Request to inspect and copy doc-
uments relating to a debt. 

(a) The Secretary makes available 
for inspection and copying before offset 
under this part those Department doc-
uments that relate to the debt, if the 
employee— 

(1) Files a written request to inspect 
and copy the documents within 20 days 
of the date of the pre-offset notice 
under § 31.3, and 

(2) Files the request at the address 
specified in that notice. 

(b) A request filed under paragraph 
(a)(1) of this section must contain— 

(1) All information provided to the 
employee in the pre-offset notice under 
§ 31.3 that identifies the employee and 
the debt, including the employee’s So-
cial Security number and the program 
under which the debt arose, together 
with any corrections of that identi-
fying information; and 

(2) A reasonably specific identifica-
tion of the documents that the em-
ployee wishes to have available for in-
spection and copying. 

(c) The Secretary makes available 
documents for inspection and copying 
upon request by the employee. How-
ever, the Secretary may initiate an off-
set before making the requested docu-
ments available if the employee fails to 
request inspection and copying in ac-
cordance with this section. 

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716) 

§ 31.5 Request for hearing on the debt 
or the proposed offset. 

(a) Deadlines. (1) The Secretary pro-
vides a hearing before offset on the ex-
istence, amount, or enforceability of 
the debt described in the pre-offset no-

tice provided under § 31.3, or on the 
amount or frequency of the offsets as 
proposed in that notice, if the em-
ployee— 

(i) Files a request for the hearing 
within the later of— 

(A) 65 days after the date of the pre- 
offset notice provided under § 31.3; or 

(B) 15 days after the date on which 
the Secretary makes available to the 
employee the relevant, requested docu-
ments if the employee had requested an 
opportunity to inspect and copy docu-
ments within 20 days of the date of the 
pre-offset notice provided under § 31.3; 
and 

(ii) Files a request at the address 
specified in that notice. 

(2) The Secretary provides a hearing 
upon request by the employee. How-
ever, if the employee does not submit, 
within the deadlines in paragraph (a)(1) 
of this section, a request that meets 
the requirements of paragraphs (b) and 
(c) of this section, the Secretary does 
not delay the start of an offset, or sus-
pend an offset already commenced, un-
less the employee submits evidence 
satisfactory to the Secretary that the 
request was not made in a timely man-
ner because the employee did not have 
notice of the proposed offset, or was 
otherwise prevented from making the 
request by factors beyond his or her 
control, until after the deadlines had 
passed. 

(b) Contents of request for a hearing. A 
request for a hearing must contain— 

(1) All information provided to the 
employee in the pre-offset notice under 
§ 31.3 that identifies the employee and 
the particular debt, including the em-
ployee’s Social Security number and 
the program under which the debt 
arose, together with any corrections 
needed with regard to that identifying 
information; 

(2) An explanation of the reasons why 
the employee believes that— 

(i) The debt as stated in the pre-off-
set notice is not owing or is not en-
forceable by offset; or 

(ii) The amount of the proposed offset 
described in the pre-offset notice will 
cause extreme financial hardship to the 
employee; 

(3) If the employee contends that the 
amount of the proposed offset will 
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cause extreme financial hardship under 
the standards set forth in § 31.8(b)— 

(i) An alternative offset proposal; 
(ii) An explanation, in writing, show-

ing why the offset proposed in the no-
tice would cause an extreme financial 
hardship for the employee; and 

(iii) Documents that show for the em-
ployee and for the spouse and depend-
ents of the employee, for the one-year 
period preceding the Secretary’s notice 
and for the repayment period proposed 
by the employee in his or her offset 
schedule— 

(A) Income from all sources, 
(B) Assets, 
(C) Liabilities, 
(D) Number of dependents, 
(E) Expenses for food, housing, cloth-

ing, and transportation, 
(F) Medical expenses, and 
(G) Exceptional expenses, if any; and 
(4) Copies of all documents that the 

employee wishes to have considered to 
support the objections raised by the 
employee regarding the enforceability 
of the debt or the claim of extreme fi-
nancial hardship. 

(c) Request for oral hearing. (1) If the 
employee wants the hearing to be con-
ducted as an oral hearing, the em-
ployee must submit a request that con-
tains the information listed in para-
graph (b) and must include with the re-
quest— 

(i) An explanation of reasons why the 
employee believes that the issues 
raised regarding the enforceability of 
the debt or a claim of extreme finan-
cial hardship cannot be resolved ade-
quately by a review of the written 
statements and documents provided 
with the request for a hearing; 

(ii) An identification of— 
(A) The individuals that the em-

ployee wishes to have testify at the 
oral hearing; 

(B) The specific issues about which 
each individual is prepared to testify; 
and 

(C) The reasons why each individual’s 
testimony is necessary to resolve the 
issue. 

(2) The Secretary grants a request for 
an oral hearing if— 

(i) The employee files a request for 
an oral hearing that meets the require-
ments of paragraphs (b) and (c) of this 
section; and 

(ii) The Secretary determines that 
the issues raised by the employee re-
quire a determination of the credibility 
of testimony and cannot be adequately 
resolved by a review of the written 
statements and documents submitted 
by the employee and documents con-
tained in the Department’s records re-
lating to the debt. 

(3) The Secretary may decline a re-
quest for an oral hearing if the Sec-
retary accepts the employee’s proffer 
of testimomy made in the request for 
an oral hearing under paragraph (c)(1) 
of this section, and considers the facts 
at issue to be established as stated by 
the employee in the request. 

(4) If the Secretary grants a request 
for an oral hearing, the Secretary— 

(i) Notifies the employee in writing 
of— 

(A) The date, time, and place of the 
hearing; 

(B) The name and address of the 
hearing official; 

(C) The employee’s right to be rep-
resented at the hearing by counsel or 
other representatives; 

(D) The employee’s right to present 
and cross-examine witnesses; and 

(E) The employee’s right to waive the 
requested oral hearing and receive a 
hearing in the written record; and 

(ii) Provides the hearing official with 
a copy of all written statements sub-
mitted by the employee with the re-
quest for a hearing, and all documents 
pertaining to the debt or the amount of 
the offset contained in the Depart-
ment’s files on the debt or submitted 
with the request for a hearing. 

(d) Employee choice of oral hearing or 
hearing on written submissions. An em-
ployee who has been sent notice under 
paragraph (c)(4) that an oral hearing 
will be provided must, within 15 days of 
the date of that notice, state in writing 
to the hearing official and the Sec-
retary— 

(1) Whether the employee intends to 
proceed with the oral hearing, or wish-
es a decision based on the written 
record; and 

(2) Any changes in the list of the wit-
nesses the employee proposes to 
produce for the hearing, or the facts 
about which a witness will testify. 

(e) Dismissal of request for hearing. The 
Secretary considers the employee to 

VerDate Aug<31>2005 12:44 Aug 02, 2006 Jkt 208131 PO 00000 Frm 00072 Fmt 8010 Sfmt 8010 Y:\SGML\208131.XXX 208131



63 

Office of the Secretary, Education § 31.7 

have waived the request for a hearing 
of any kind— 

(1) If an employee does not provide 
the hearing official in a timely manner 
the written statement required under 
paragraph (d) of this section; or 

(2) If the employee does not appear 
for a scheduled oral hearing. 

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716) 

§ 31.6 Location and timing of oral 
hearing. 

(a) If the Secretary grants a request 
for an oral hearing, the Secretary se-
lects the time, date, and location of the 
hearing. The Secretary selects, to the 
extent feasible, the location that is 
most convenient for the employee. 

(b) For a current military employee, 
the Secretary selects the time, date, 
and location of the hearing after con-
sultation with the Secretary of De-
fense. 

(c) For a current Coast Guard em-
ployee, the Secretary selects the time, 
date, and location of the hearing after 
consultation with the Secretary of 
Transportation. 

(d) For an employee not described in 
paragraph (a) or (b) of this section, the 
hearing will be held in Washington, DC, 
or in one of the following cities: Bos-
ton, Philadelphia, New York, Atlanta, 
Chicago, Dallas, Kansas City, Denver, 
San Francisco, or Seattle. 

(Authority: 5 U.S.C. 5514; 31 U.S.C. 3716) 

§ 31.7 Hearing procedures. 
(a) Independence of hearing official. A 

hearing provided under this part is con-
ducted by a hearing official who is nei-
ther an employee of the Department 
nor otherwise under the supervision or 
control of the Secretary. 

(b) Lack of subpoena authority or for-
mal discovery. (1) Neither the hearing 
official nor the Secretary has author-
ity to issue subpoenas to compel the 
production of documents or to compel 
the attendance of witnesses at an oral 
hearing under this part. The Secretary 
will attempt to make available during 
an oral hearing the testimony of a cur-
rent official of the Department if— 

(i) The employee had identified the 
official in the request for a hearing 
under § 31.5(b) and demonstrated that 
the testimony of the official is nec-

essary to resolve adequately an issue of 
fact raised by the employee in the re-
quest for a hearing; and 

(ii) The Secretary determines that 
the responsibilities of the official per-
mit his or her attendance at the hear-
ing. 

(2) If the Secretary determines that 
the testimony of a Department official 
is necessary, but that the official can-
not attend an oral hearing to testify, 
the Secretary attempts to make the of-
ficial available for testimony at the 
hearing by means of a telephone con-
ference call. 

(3) No discovery is available in a pro-
ceeding under this part except as pro-
vided in § 31.4. 

(c) Hearing on written submissions. If a 
hearing is conducted on the written 
submissions, the hearing official re-
views documents and responses sub-
mitted by the Secretary and the em-
ployee under § 31.5. 

(d) Conduct of oral hearing. (1) The 
hearing official conducts an oral hear-
ing as an informal proceeding. The offi-
cial— 

(i) Administers oaths to witnesses; 
(ii) Regulates the course of the hear-

ing; 
(iii) Considers the introduction of 

evidence without regard to the rules of 
evidence applicable to judicial pro-
ceedings; and 

(iv) May exclude evidence that is re-
dundant, or that is not relevant to 
those issues raised by the employee in 
the request for hearing under § 31.5 that 
remain in dispute. 

(2) An oral hearing is generally open 
to the public. However, the hearing of-
ficial may close all or any portion of 
the hearing if doing so is in the best in-
terest of the employee or the public. 

(3) The hearing official may conduct 
an oral hearing by telephone con-
ference call— 

(i) If the employee is located in a city 
outside the Washington, DC Metropoli-
tan area. 

(ii) At the request of the employee. 
(iii) At the discretion of the hearing 

official. 
(4) No written record is created or 

maintained of an oral hearing provided 
under this part. 

(e) Burden of proof. In any hearing 
under this part— 
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