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(i) The amounts that you prove are 
being incurred for basic living ex-
penses; against 

(ii) The amounts spent for basic liv-
ing expenses by families of the same 
size and similar income to yours. 

(2) We regard the standards published 
by the Internal Revenue Service under 
26 U.S.C. 7122(c)(2) (the ‘‘National 
Standards’’) as establishing the aver-
age amounts spent for basic living ex-
penses for families of the same size as, 
and with family incomes comparable 
to, your family. 

(3) We accept as reasonable the 
amount that you prove you incur for a 
type of basic living expense to the ex-
tent that the amount does not exceed 
the amount spent for that expense by 
families of the same size and similar 
income according to the National 
Standards. 

(4) If you claim for any basic living 
expense an amount that exceeds the 
amount in the National Standards, you 
must prove that the amount you claim 
is reasonable and necessary. 

(Authority: 31 U.S.C. 3720D) 

§ 34.25 Determination of financial 
hardship. 

(a)(1) If we conclude that garnish-
ment at the amount or rate proposed in 
a notice would cause you financial 
hardship, we reduce the amount of the 
proposed garnishment to an amount 
that we determine will allow you to 
meet proven basic living expenses. 

(2) If a garnishment order is already 
in effect, we notify your employer of 
any change in the amount the em-
ployer must withhold or the rate of 
withholding under the order. 

(b) If we determine that financial 
hardship would result from garnish-
ment based on a finding by a hearing 
official or under a repayment agree-
ment we reached with you, this deter-
mination is effective for a period not 
longer than six months after the date 
of the finding or agreement. 

(c)(1) After the effective period re-
ferred to in paragraph (b) of this sec-
tion, we may require you to submit 
current information regarding your 
family income and living expenses. 

(2) If we conclude from a review of 
that evidence that we should increase 

the rate of withholding or payment, 
we— 

(i) Notify you; and 
(ii) Provide you with an opportunity 

to contest the determination and ob-
tain a hearing on the objection under 
the procedures in § 34.24. 

(Authority: 31 U.S.C. 3720D) 

§ 34.26 Ending garnishment. 
(a)(1) A garnishment order we issue is 

effective until we rescind the order. 
(2) If an employer is unable to honor 

a garnishment order because the 
amount available for garnishment is 
insufficient to pay any portion of the 
amount stated in the order, the em-
ployer must— 

(i) Notify us; and 
(ii) Comply with the order when suffi-

cient disposable pay is available. 
(b) After we have fully recovered the 

amounts owed by the debtor, including 
interest, penalties, and collection 
costs, we send the debtor’s employer 
notification to stop wage withholding. 

(Authority: 31 U.S.C. 3720D) 

§ 34.27 Actions by employer prohibited 
by law. 

An employer may not discharge, 
refuse to employ, or take disciplinary 
action against a debtor due to the 
issuance of a garnishment order under 
this part. 

(Authority: 31 U.S.C. 3720D) 

§ 34.28 Refunds of amounts collected 
in error. 

(a) If a hearing official determines 
under §§ 34.16 and 34.17 that a person 
does not owe the debt described in our 
notice or that an administrative wage 
garnishment under this part was 
barred by law at the time of the collec-
tion action, we promptly refund any 
amount collected by means of this gar-
nishment. 

(b) Unless required by Federal law or 
contract, we do not pay interest on a 
refund. 

(Authority: 31 U.S.C. 3720D) 

§ 34.29 Enforcement action against em-
ployer for noncompliance with gar-
nishment order. 

(a) If an employer fails to comply 
with § 34.22 to withhold an appropriate 
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amount from wages owed and payable 
to an employee, we may sue the em-
ployer for that amount. 

(b)(1) We do not file suit under para-
graph (a) of this section before we ter-
minate action to enforce the debt as a 
personal liability of the debtor. 

(2) However, the provision of para-
graph (b)(1) of this section may not 
apply if earlier filing of a suit is nec-
essary to avoid expiration of any appli-
cable statute of limitations. 

(c)(1) For purposes of this section, 
termination of an action to enforce a 
debt occurs when we terminate collec-
tion action in accordance with the 
FCCS, other applicable standards, or 
paragraph (c)(2) of this section. 

(2) We regard termination of the col-
lection action to have occurred if we 
have not received for one year any pay-
ments to satisfy the debt, in whole or 
in part, from the particular debtor 
whose wages were subject to garnish-
ment. 

(Authority: 31 U.S.C. 3720D) 

§ 34.30 Application of payments and 
accrual of interest. 

We apply payments received through 
a garnishment in the following order— 

(a) To costs incurred to collect the 
debt; 

(b) To interest accrued on the debt at 
the rate established by— 

(1) The terms of the obligation under 
which it arises; or 

(2) Applicable law; and 
(c) To outstanding principal of the 

debt. 

(Authority: 31 U.S.C. 3720D) 

PART 35—TORT CLAIMS AGAINST 
THE GOVERNMENT 

Subpart A—General 

Sec. 
35.1 Scope of regulations. 

Subpart B—Procedures 

35.2 Administrative claim; when presented; 
place of filing. 

35.3 Administrative claim; who may file. 
35.4 Administrative claim; evidence and in-

formation to be submitted. 
35.5 Investigation of claims. 
35.6 Final denial of claim. 
35.7 Payment of approved claims. 

35.8 Release. 
35.9 Penalties. 
35.10 Limitation on Department’s author-

ity. 

AUTHORITY: Sec. 1(a), 80 Stat. 306; 28 U.S.C. 
2672; 28 CFR, part 14. 

SOURCE: 45 FR 30834, May 9, 1980, unless 
otherwise noted. 

Subpart A—General 
§ 35.1 Scope of regulations. 

The regulations in this part shall 
apply only to claims asserted under the 
Federal Tort Claims Act, as amended, 
28 U.S.C. 2671–2680, for money damages 
against the United States for damage 
to or loss of property or personal in-
jury or death caused by the negligent 
or wrongful act or omission of any em-
ployee of the Department of Education 
while acting within the scope of his of-
fice or employment. 

Subpart B—Procedures 
§ 35.2 Administrative claim; when pre-

sented; place of filing. 
(a) For purposes of the regulations in 

this part, a claim shall be deemed to 
have been presented when the Depart-
ment of Education receives, at a place 
designated in paragraph (b) of this sec-
tion, an executed Standard Form 95 or 
other written notification of an inci-
dent accompanied by a claim for 
money damages in a sum certain for 
damage to or loss of property, for per-
sonal injury, or for death, alleged to 
have occurred by reason of the inci-
dent. A claim which should have been 
presented to the Department but which 
was mistakenly addressed to or filed 
with another Federal agency, shall be 
deemed to be presented to the Depart-
ment as of the date that the claim is 
received by the Department. A claim 
mistakenly addressed to or filed with 
the Department shall forthwith be 
transferred to the appropriate Federal 
agency, if ascertainable, or returned to 
the claimant. 

(b) A claim presented in compliance 
with paragraph (a) of this section may 
be amended by the claimant at any 
time prior to final action by the Sec-
retary or prior to the exercise of the 
claimant’s option to bring suit under 28 
U.S.C. 2675(a). Amendments shall be 
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