
278 

34 CFR Ch. III (7–1–06 Edition) § 361.42 

eligibility and priority for services; 
and 

(iii) Is available to complete the as-
sessment process. 

(3) The designated State unit must 
ensure that its application forms are 
widely available throughout the State, 
particularly in the One-Stop centers 
established under section 121 of the 
Workforce Investment Act of 1998. 

(Approved by the Office of Management and 
Budget under control number 1820–0500) 

(Authority: Sections 101(a)(6)(A) and 102(a)(6) 
of the Act; 29 U.S.C. 721(a)(6)(A) and 722(a)(6)) 

[66 FR 4382, Jan. 17, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.42 Assessment for determining 
eligibility and priority for services. 

In order to determine whether an in-
dividual is eligible for vocational reha-
bilitation services and the individual’s 
priority under an order of selection for 
services (if the State is operating under 
an order of selection), the designated 
State unit must conduct an assessment 
for determining eligibility and priority 
for services. The assessment must be 
conducted in the most integrated set-
ting possible, consistent with the indi-
vidual’s needs and informed choice, and 
in accordance with the following provi-
sions: 

(a) Eligibility requirements—(1) Basic 
requirements. The designated State 
unit’s determination of an applicant’s 
eligibility for vocational rehabilitation 
services must be based only on the fol-
lowing requirements: 

(i) A determination by qualified per-
sonnel that the applicant has a phys-
ical or mental impairment. 

(ii) A determination by qualified per-
sonnel that the applicant’s physical or 
mental impairment constitutes or re-
sults in a substantial impediment to 
employment for the applicant. 

(iii) A determination by a qualified 
vocational rehabilitation counselor 
employed by the designated State unit 
that the applicant requires vocational 
rehabilitation services to prepare for, 
secure, retain, or regain employment 
consistent with the applicant’s unique 
strengths, resources, priorities, con-
cerns, abilities, capabilities, interests, 
and informed choice. 

(iv) A presumption, in accordance 
with paragraph (a)(2) of this section, 
that the applicant can benefit in terms 
of an employment outcome from the 
provision of vocational rehabilitation 
services. 

(2) Presumption of benefit. The des-
ignated State unit must presume that 
an applicant who meets the eligibility 
requirements in paragraphs (a)(1)(i) 
and (ii) of this section can benefit in 
terms of an employment outcome un-
less it demonstrates, based on clear 
and convincing evidence, that the ap-
plicant is incapable of benefiting in 
terms of an employment outcome from 
vocational rehabilitation services due 
to the severity of the applicant’s dis-
ability. 

(3) Presumption of eligibility for Social 
Security recipients and beneficiaries. (i) 
Any applicant who has been deter-
mined eligible for Social Security ben-
efits under Title II or Title XVI of the 
Social Security Act is— 

(A) Presumed eligible for vocational 
rehabilitation services under para-
graphs (a)(1) and (2) of this section; and 

(B) Considered an individual with a 
significant disability as defined in 
§ 361.5(b)(31). 

(ii) If an applicant for vocational re-
habilitation services asserts that he or 
she is eligible for Social Security bene-
fits under Title II or Title XVI of the 
Social Security Act (and, therefore, is 
presumed eligible for vocational reha-
bilitation services under paragraph 
(a)(3)(i)(A) of this section), but is un-
able to provide appropriate evidence, 
such as an award letter, to support 
that assertion, the State unit must 
verify the applicant’s eligibility under 
Title II or Title XVI of the Social Se-
curity Act by contacting the Social Se-
curity Administration. This 
verification must be made within a rea-
sonable period of time that enables the 
State unit to determine the applicant’s 
eligibility for vocational rehabilitation 
services within 60 days of the indi-
vidual submitting an application for 
services in accordance with 
§ 361.41(b)(2). 

(4) Achievement of an employment out-
come. Any eligible rehabilitation serv-
ices is based on the individual being el-
igible for Social Security benefits 
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under Title II or Title XVI of the So-
cial Security Act, must intend to 
achieve an employment outcome that 
is consistent with the applicant’s 
unique strengths, resources, priorities, 
concerns, abilities, capabilities, inter-
ests, and informed choice. 

(i) The State unit is responsible for 
informing individuals, through its ap-
plication process for vocational reha-
bilitation services, that individuals 
who receive services under the program 
must intend to achieve an employment 
outcome. 

(ii) The applicant’s completion of the 
application process for vocational re-
habilitation services is sufficient evi-
dence of the individual’s intent to 
achieve an employment outcome, and 
no additional demonstration on the 
part of the applicant is required for 
purposes of satisfying paragraph (a)(4) 
of this section. 

(5) Interpretation. Nothing in this sec-
tion, including paragraph (a)(3)(i), is to 
be construed to create an entitlement 
to any vocational rehabilitation serv-
ice. 

(b) Interim determination of eligibility. 
(1) The designated State unit may ini-
tiate the provision of vocational reha-
bilitation services for an applicant on 
the basis of an interim determination 
of eligibility prior to the 60-day period 
described in § 361.41(b)(2). 

(2) If a State chooses to make in-
terim determinations of eligibility, the 
designated State unit must— 

(i) Establish criteria and conditions 
for making those determinations; 

(ii) Develop and implement proce-
dures for making the determinations; 
and 

(iii) Determine the scope of services 
that may be provided pending the final 
determination of eligibility. 

(3) If a State elects to use an interim 
eligibility determination, the des-
ignated State unit must make a final 
determination of eligibility within 60 
days of the individual submitting an 
application for services in accordance 
with § 361.41(b)(2). 

(c) Prohibited factors. (1) The State 
plan must assure that the State unit 
will not impose, as part of determining 
eligibility under this section, a dura-
tion of residence requirement that ex-

cludes from services any applicant who 
is present in the State. 

(2) In making a determination of eli-
gibility under this section, the des-
ignated State unit also must ensure 
that— 

(i) No applicant or group of appli-
cants is excluded or found ineligible 
solely on the basis of the type of dis-
ability; and 

(ii) The eligibility requirements are 
applied without regard to the— 

(A) Age, gender, race, color, or na-
tional origin of the applicant; 

(B) Type of expected employment 
outcome; 

(C) Source of referral for vocational 
rehabilitation services; and 

(D) Particular service needs or an-
ticipated cost of services required by 
an applicant or the income level of an 
applicant or applicant’s family. 

(d) Review and assessment of data for 
eligibility determination. Except as pro-
vided in paragraph (e) of this section, 
the designated State unit— 

(1) Must base its determination of 
each of the basic eligibility require-
ments in paragraph (a) of this section 
on— 

(i) A review and assessment of exist-
ing data, including counselor observa-
tions, education records, information 
provided by the individual or the indi-
vidual’s family, particularly informa-
tion used by education officials, and 
determinations made by officials of 
other agencies; and 

(ii) To the extent existing data do 
not describe the current functioning of 
the individual or are unavailable, in-
sufficient, or inappropriate to make an 
eligibility determination, an assess-
ment of additional data resulting from 
the provision of vocational rehabilita-
tion services, including trial work ex-
periences, assistive technology devices 
and services, personal assistance serv-
ices, and any other support services 
that are necessary to determine wheth-
er an individual is eligible; and 

(2) Must base its presumption under 
paragraph (a)(3)(i) of this section that 
an applicant who has been determined 
eligible for Social Security benefits 
under Title II or Title XVI of the So-
cial Security Act satisfies each of the 
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basic eligibility requirements in para-
graph (a) of this section on determina-
tions made by the Social Security Ad-
ministration. 

(e) Trial work experiences for individ-
uals with significant disabilities. (1) Prior 
to any determination that an indi-
vidual with a disability is incapable of 
benefiting from vocational rehabilita-
tion services in terms of an employ-
ment outcome because of the severity 
of that individual’s disability, the des-
ignated State unit must conduct an ex-
ploration of the individual’s abilities, 
capabilities, and capacity to perform in 
realistic work situations to determine 
whether or not there is clear and con-
vincing evidence to support such a de-
termination. 

(2)(i) The designated State unit must 
develop a written plan to assess peri-
odically the individual’s abilities, ca-
pabilities, and capacity to perform in 
work situations through the use of 
trial work experiences, which must be 
provided in the most integrated setting 
possible, consistent with the informed 
choice and rehabilitation needs of the 
individual. 

(ii) Trial work experiences include 
supported employment, on-the-job 
training, and other experiences using 
realistic work settings. 

(iii) Trial work experiences must be 
of sufficient variety and over a suffi-
cient period of time for the designated 
State unit to determine that— 

(A) There is sufficient evidence to 
conclude that the individual can ben-
efit from the provision of vocational 
rehabilitation services in terms of an 
employment outcome; or 

(B) There is clear and convincing evi-
dence that the individual is incapable 
of benefiting from vocational rehabili-
tation services in terms of an employ-
ment outcome due to the severity of 
the individual’s disability. 

(iv) The designated State unit must 
provide appropriate supports, including 
assistive technology devices and serv-
ices and personal assistance services, 
to accommodate the rehabilitation 
needs of the individual during the trial 
work experiences. 

(f) Extended evaluation for certain indi-
viduals with significant disabilities. (1) 
Under limited circumstances if an indi-
vidual cannot take advantage of trial 

work experiences or if options for trial 
work experiences have been exhausted 
before the State unit is able to make 
the determinations described in para-
graph (e)(2)(iii) of this section, the des-
ignated State unit must conduct an ex-
tended evaluation to make these deter-
minations. 

(2) During the extended evaluation 
period, vocational rehabilitation serv-
ices must be provided in the most inte-
grated setting possible, consistent with 
the informed choice and rehabilitation 
needs of the individual. 

(3) During the extended evaluation 
period, the designated State unit must 
develop a written plan for providing 
services necessary to make a deter-
mination under paragraph (e)(2)(iii) of 
this section. 

(4) During the extended evaluation 
period, the designated State unit pro-
vides only those services that are nec-
essary to make the determinations de-
scribed in paragraph (e)(2)(iii) of this 
section and terminates extended eval-
uation services when the State unit is 
able to make the determinations. 

(g) Data for determination of priority 
for services under an order of selection. If 
the designated State unit is operating 
under an order of selection for services, 
as provided in § 361.36, the State unit 
must base its priority assignments 
on— 

(1) A review of the data that was de-
veloped under paragraphs (d) and (e) of 
this section to make the eligibility de-
termination; and 

(2) An assessment of additional data, 
to the extent necessary. 

(Authority: Sections 7(2)(A), 7(2)(B)(ii)(I), 
7(2)(C), 7(2)(D), 101(a)(12), 102(a)(1), 102(a)(2), 
102(a)(3), 102(a)(4)(A), 102(a)(4)(B), 102(a)(4)(C), 
103(a)(1), 103(a)(9), 103(a)(10) and 103(a)(14) of 
the Act; 29 U.S.C. 705(2)(A), 705(2)(B)(ii)(I), 
705(2)(C), 705(2)(D), 721(a)(12), 722(a)(1), 
722(a)(2), 722(a)(3), 722(a)(4)(A), 722(a)(4)(B), 
722(a)(4)(C), 723(a)(1), 723(a)(9), 723(a)(10) and 
723(a)(14)) 

NOTE TO § 361.42: Clear and convincing evi-
dence means that the designated State unit 
shall have a high degree of certainty before 
it can conclude that an individual is incapa-
ble of benefiting from services in terms of an 
employment outcome. The ‘‘clear and con-
vincing’’ standard constitutes the highest 
standard used in our civil system of law and 
is to be individually applied on a case-by- 
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case basis. The term clear means unequivo-
cal. For example, the use of an intelligence 
test result alone would not constitute clear 
and convincing evidence. Clear and con-
vincing evidence might include a description 
of assessments, including situational assess-
ments and supported employment assess-
ments, from service providers who have con-
cluded that they would be unable to meet 
the individual’s needs due to the severity of 
the individual’s disability. The demonstra-
tion of ‘‘clear and convincing evidence’’ must 
include, if appropriate, a functional assess-
ment of skill development activities, with 
any necessary supports (including assistive 
technology), in real life settings. (S. Rep. No. 
357, 102d Cong., 2d. Sess. 37–38 (1992)) 

§ 361.43 Procedures for ineligibility de-
termination. 

If the State unit determines that an 
applicant is ineligible for vocational 
rehabilitation services or determines 
that an individual receiving services 
under an individualized plan for em-
ployment is no longer eligible for serv-
ices, the State unit must— 

(a) Make the determination only 
after providing an opportunity for full 
consultation with the individual or, as 
appropriate, with the individual’s rep-
resentative; 

(b) Inform the individual in writing, 
supplemented as necessary by other ap-
propriate modes of communication 
consistent with the informed choice of 
the individual, of the ineligibility de-
termination, including the reasons for 
that determination, the requirements 
under this section, and the means by 
which the individual may express and 
seek remedy for any dissatisfaction, in-
cluding the procedures for review of 
State unit personnel determinations in 
accordance with § 361.57; 

(c) Provide the individual with a de-
scription of services available from a 
client assistance program established 
under 34 CFR part 370 and information 
on how to contact that program; 

(d) Refer the individual— 
(1) To other programs that are part 

of the One-Stop service delivery sys-
tem under the Workforce Investment 
Act that can address the individual’s 
training or employment-related needs; 
or 

(2) To local extended employment 
providers if the ineligibility determina-
tion is based on a finding that the indi-
vidual is incapable of achieving an em-

ployment outcome as defined in 
§ 361.5(b)(16). 

(e) Review within 12 months and an-
nually thereafter if requested by the 
individual or, if appropriate, by the in-
dividual’s representative any ineligi-
bility determination that is based on a 
finding that the individual is incapable 
of achieving an employment outcome. 
This review need not be conducted in 
situations in which the individual has 
refused it, the individual is no longer 
present in the State, the individual’s 
whereabouts are unknown, or the indi-
vidual’s medical condition is rapidly 
progressive or terminal. 

(AUTHORITY: Sections 12(c), 102(a)(5), and 
102(c) of the Act; 29 U.S.C. 709(c), 722(a)(5), 
and 722(c)) 

[66 FR 4382, Jan. 11, 2001, as amended at 66 
FR 7253, Jan. 22, 2001] 

§ 361.44 Closure without eligibility de-
termination. 

The designated State unit may not 
close an applicant’s record of services 
prior to making an eligibility deter-
mination unless the applicant declines 
to participate in, or is unavailable to 
complete, an assessment for deter-
mining eligibility and priority for serv-
ices, and the State unit has made a 
reasonable number of attempts to con-
tact the applicant or, if appropriate, 
the applicant’s representative to en-
courage the applicant’s participation. 

(Authority: Section 12(c) of the Act; 29 
U.S.C. 709(c)) 

§ 361.45 Development of the individ-
ualized plan for employment. 

(a) General requirements. The State 
plan must assure that— 

(1) An individualized plan for employ-
ment (IPE) meeting the requirements 
of this section and § 361.46 is developed 
and implemented in a timely manner 
for each individual determined to be el-
igible for vocational rehabilitation 
services or, if the designated State unit 
is operating under an order of selection 
in accordance with § 361.36, for each eli-
gible individual to whom the State 
unit is able to provide services; and 

(2) Services will be provided in ac-
cordance with the provisions of the 
IPE. 
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