§5.72

security records and any other infor-
mation of a private and personal na-
ture.

(b) Information having a commercial
or financial value and in which the per-
son providing the information has a
proprietary interest will not be dis-
closed if it is in fact confidential. In
determining whether such information
is in fact confidential, consideration
may be given to such factors as (1) the
general custom or usage in the occupa-
tion or business to which the informa-
tion relates that it be held confiden-
tial, (2) the number and situation of
the individuals who have access to such
information, (3) the type and degree of
risk of financial injury to be expected
if disclosure occurs, and (4) the length
of time such information should be re-
garded as retaining the characteristics
noted above.

(¢c) Information obtained by the De-
partment from any individual or orga-
nization, who furnishes it in reliance
upon a provision for confidentiality au-
thorized by applicable statute or regu-
lation, will not be disclosed. This sub-
part does not itself authorize the giv-
ing of any pledge of confidentiality by
any officer or employee of the Depart-
ment.

This section does not preclude use of
nondiscloseable records or information
from such records for authorized pro-
gram purposes, including law enforce-
ment purposes and litigation. Release
of information of the nature described
in this section to the individual or the
organization to whom the information
pertains or to an authorized represent-
ative of either will not be deemed a dis-
closure within the meaning of this
part.

§5.72 Records available.

The following records of the Depart-
ment shall, subject to the exceptions
set forth in §§5.71 and 5.73, be available
upon request for inspection and copy-
ing.

(a) Correspondence. Correspondence,
relating to or resulting from the con-
duct of the official business of the De-
partment, between the Department and
individuals or organizations which are
not agencies within the meaning of 5
U.S.C. 551(1) and 552(e).
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(b) Records pertaining to grants. (1)
Portions of funded initial research
grant applications and portions of con-
tinuation, renewal or supplemental
grant applications, whether funded or
not, including interim progress reports
and other supporting documents sub-
mitted by applicants, which are not
otherwise exempted from disclosure by
this subpart.

(2) Grant award documents.

(3) All State plans, amendments, and
supplements thereto, including appli-
cations for the waiver of any provision
thereof whether acted upon by the De-
partment or not.

(c) Contracts.
ments.

(2) Portions of offers reflecting final
prices submitted in negotiated procure-
ments.

(d) Reports on grantee, contractor, or
provider performance. Final reports of
audits, surveys, reviews, or evaluations
by, for, or on behalf of the Department,
of performance by any grantee, con-
tractor, or provider under any depart-
mentally financed or supported pro-
gram or activity, which reports have
been transmitted to the grantee, con-
tractor, or provider.

(e) Research, development, and dem-
onstration project records. The reports of
a grantee or a contractor of the per-
formance under any research, develop-
ment, or demonstration project,
records, other than reports, produced
in such projects, such as films, com-
puter software, other copyrightable
materials and reports of inventions,
will be available, except that consider-
ations relating to obtaining copyright
and patent protection may require
delay in disclosure for such period as
necessary to accomplish such protec-
tion. Disclosure of records which are
copyrightable or which reflect patent-
able inventions shall not confer upon
the requester any license under any
copyright or patent without regard to
the holder or owner thereof.

(1) Contract instru-

§5.73 Records not available.

The following types of records or in-
formation contained in any record, in
addition to those prohibited by law
from disclosure, are not available for
inspection or copying, any provision of
§5.72 notwithstanding:
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(a) Intra-agency and inter-agency com-
munications. Communications within
the Department other than those de-
scribed in §5.72(d) or between the De-
partment or any other agency within
the meaning of 5 U.S.C. 551(1) and
5b2(e), to the extent they reflect the
views or judgment of the writer or of
other individuals. If disclosure of any
factual portion of the communication
would indicate the views or judgment
being withheld from disclosure, then
such factual portions will also be with-
held.

(b) Investigatory files. Investigatory
files compiled for law enforcement pur-
poses to the extent that production of
such records would (1) interfere with
enforcement proceedings, (2) deprive a
person of a right to a fair trial or an
impartial adjudication, (3) constitute
an unwarranted invasion of personal
privacy, (4) disclose the identity of a
confidential source, and, in the case of
a record compiled by a criminal law en-
forcement authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, confidential
information furnished only by the con-
fidential source, (5) disclose investiga-
tive techniques and procedures or (6)
endanger the life or physical safety of
law enforcement personnel. For the
purpose of this section enforcement ac-
tion means any authorized action in-
tended to abate, prevent, counteract,
deter, or terminate violations of law
and includes action involving possible
civil, criminal, or administrative sanc-
tions whether such sanctions involve
adversary proceedings or other proce-
dures, such as termination of benefits,
protective measures, etc.

§5.74 Further disclosure.

(a) The Secretary may in particular
instances, except where prohibited by
law, disclose documents or portions of
documents described in §5.73 if he de-
termines that disclosure is in the pub-
lic interest and is consistent with obli-
gations of confidentiality and adminis-
trative necessity.

(b) In making such a determination,
consideration may be given to the De-
partment’s responsibilities under law
for dissemination to the public of in-
formation relating to education.
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(c) When such determination has
been made, the particular document or
portion of document to which it relates
shall thereafter be available upon re-
quest for inspection and copying: Pro-
vided however, That use of
nondiscloseable records or information
from such records for authorized pro-
gram purposes, including law enforce-
ment purposes and litigation is not a
disclosure within the meaning of this
section.

Subpart G—Administrative Review

§5.80 Review of denial of a record.

This subpart provides for the review
of a denial, pursuant to §5.53, of a writ-
ten request for inspection or copying of
a record.

§5.81 Time for initiation of request for
review.

A person whose request has been de-
nied may initiate a review by filing a
request for review within (a) 30 days of
receipt of the determination to deny or
(b) within 30 days of receipt of records
which are in partial response to his re-
quest if a portion of a request is grant-
ed and a portion denied, whatever is
later.

§5.82

(a) Requests for review of denials
should be addressed to the Secretary.
(b) [Reserved]

By whom review is made.

§5.83 Contents of request for review.

The request for review shall include a
copy of the written request and the de-
nial.

§5.84 Consideration on review.

Review shall be considered on the
basis of the written record including
any written argument submitted by
the requester.

§5.85 Decisions on review.

(a) Decisions on review shall be in
writing within 20 working days from
receipt of the request for review. Ex-
tension of the time limit may be grant-
ed to the extent that the maximum 10-
day limit on extensions has not been
exhausted on the initial determination.



