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(ii) If within the 30 day review period
the Council provides the agency offi-
cial and, if the Council determines the
issue warrants it, the head of the agen-
cy, with a written opinion objecting to
the finding, the agency shall then pro-
ceed according to paragraph (c)(3)(ii) of
this section. A Council decision to pro-
vide its opinion to the head of an agen-
cy shall be guided by the criteria in ap-
pendix A to this part.

(iii) The agency official should seek
the concurrence of any Indian tribe or
Native Hawaiian organization that has
made known to the agency official that
it attaches religious and cultural sig-
nificance to a historic property subject
to the finding. If such Indian tribe or
Native Hawaiian organization dis-
agrees with the finding, it may within
the 30 day review period specify the
reasons for disagreeing with the find-
ing and request the Council to review
and object to the finding pursuant to
paragraph (c¢)(2)(ii) of this section.

(3) Council review of findings. (i) When
a finding is submitted to the Council
pursuant to paragraph (c)(2)(i) of this
section, the Council shall review the
finding and provide the agency official
and, if the Council determines the issue
warrants it, the head of the agency
with its opinion as to whether the ad-
verse effect criteria have been cor-
rectly applied. A Council decision to
provide its opinion to the head of an
agency shall be guided by the criteria
in appendix A to this part. The Council
will provide its opinion within 15 days
of receiving the documented finding
from the agency official. The Council
at its discretion may extend that time
period for 15 days, in which case it
shall notify the agency of such exten-
sion prior to the end of the initial 15
day period. If the Council does not re-
spond within the applicable time pe-
riod, the agency official’s responsibil-
ities under section 106 are fulfilled.

(ii)(A) The person to whom the Coun-
cil addresses its opinion (the agency of-
ficial or the head of the agency) shall
take into account the Council’s opinion
in reaching a final decision on the find-
ing.

(B) The person to whom the Council
addresses its opinion (the agency offi-
cial or the head of the agency) shall
prepare a summary of the decision that
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contains the rationale for the decision
and evidence of consideration of the
Council’s opinion, and provide it to the
Council, the SHPO/THPO, and the con-
sulting parties. The head of the agency
may delegate his or her duties under
this paragraph to the agency’s senior
policy official. If the agency official’s
initial finding will be revised, the agen-
cy official shall proceed in accordance
with the revised finding. If the final de-
cision of the agency is to affirm the
initial finding of no adverse effect,
once the summary of the decision has
been sent to the Council, the SHPO/
THPO, and the consulting parties, the
agency official’s responsibilities under
section 106 are fulfilled.

(C) The Council shall retain a record
of agency responses to Council opinions
on their findings of no adverse effects.
The Council shall make this informa-
tion available to the public.

(d) Results of assessment—(1) No ad-
verse effect. The agency official shall
maintain a record of the finding and
provide information on the finding to
the public on request, consistent with
the confidentiality provisions of
§800.11(c). Implementation of the un-
dertaking in accordance with the find-
ing as documented fulfills the agency
official’s responsibilities under section
106 and this part. If the agency official
will not conduct the undertaking as
proposed in the finding, the agency of-
ficial shall reopen consultation under
paragraph (a) of this section.

(2) Adverse effect. If an adverse effect
is found, the agency official shall con-
sult further to resolve the adverse ef-
fect pursuant to §800.6.

[656 FR 77725, Dec. 12, 2000, as amended at 69
FR 40553, July 6, 2004]

§800.6 Resolution of adverse effects.

(a) Continue consultation. The agency
official shall consult with the SHPO/
THPO and other consulting parties, in-
cluding Indian tribes and Native Ha-
waiian organizations, to develop and
evaluate alternatives or modifications
to the undertaking that could avoid,
minimize, or mitigate adverse effects
on historic properties.
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(1) Notify the Council and determine
Council participation. The agency offi-
cial shall notify the Council of the ad-
verse effect finding by providing the
documentation specified in §800.11(e).

(i) The notice shall invite the Council
to participate in the consultation
when:

(A) The agency official wants the
Council to participate;

(B) The undertaking has an adverse
effect upon a National Historic Land-
mark; or

(C) A programmatic agreement under
§800.14(b) will be prepared;

(ii) The SHPO/THPO, an Indian tribe
or Native Hawaiian organization, or
any other consulting party may at any
time independently request the Council
to participate in the consultation.

(iii) The Council shall advise the
agency official and all consulting par-
ties whether it will participate within
15 days of receipt of notice or other re-
quest. Prior to entering the process,
the Council shall provide written no-
tice to the agency official and the con-
sulting parties that its decision to par-
ticipate meets the criteria set forth in
appendix A to this part. The Council
shall also advise the head of the agency
of its decision to enter the process.
Consultation with Council participa-
tion is conducted in accordance with
paragraph (b)(2) of this section.

(iv) If the Council does not join the
consultation, the agency official shall
proceed with consultation in accord-
ance with paragraph (b)(1) of this sec-
tion.

(2) Involve consulting parties. In addi-
tion to the consulting parties identi-
fied under §800.3(f), the agency official,
the SHPO/THPO and the Council, if
participating, may agree to invite
other individuals or organizations to
become consulting parties. The agency
official shall invite any individual or
organization that will assume a spe-
cific role or responsibility in a memo-
randum of agreement to participate as
a consulting party.

(3) Provide documentation. The agency
official shall provide to all consulting
parties the documentation specified in
§800.11(e), subject to the confiden-
tiality provisions of §800.11(c), and such
other documentation as may be devel-
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oped during the consultation to resolve
adverse effects.

(4) Involve the public. The agency offi-
cial shall make information available
to the public, including the documenta-
tion specified in §800.11(e), subject to
the confidentiality provisions of
§800.11(c). The agency official shall pro-
vide an opportunity for members of the
public to express their views on resolv-
ing adverse effects of the undertaking.
The agency official should use appro-
priate mechanisms, taking into ac-
count the magnitude of the under-
taking and the nature of its effects
upon historic properties, the likely ef-
fects on historic properties, and the re-
lationship of the Federal involvement
to the undertaking to ensure that the
public’s views are considered in the
consultation. The agency official
should also consider the extent of no-
tice and information concerning his-
toric preservation issues afforded the
public at earlier steps in the section 106
process to determine the appropriate
level of public involvement when re-
solving adverse effects so that the
standards of §800.2(d) are met.

(5) Restrictions on disclosure of infor-
mation. Section 304 of the act and other
authorities may limit the disclosure of
information under paragraphs (a)(3)
and (a)(4) of this section. If an Indian
tribe or Native Hawaiian organization
objects to the disclosure of information
or if the agency official believes that
there are other reasons to withhold in-
formation, the agency official shall
comply with §800.11(c) regarding the
disclosure of such information.

(b) Resolve adverse effects—(1) Resolu-
tion without the Council. (i) The agency
official shall consult with the SHPO/
THPO and other consulting parties to
seek ways to avoid, minimize or miti-
gate the adverse effects.

(ii) The agency official may use
standard treatments established by the
Council under §800.14(d) as a basis for a
memorandum of agreement.

(iii) If the Council decides to join the
consultation, the agency official shall
follow paragraph (b)(2) of this section.

(iv) If the agency official and the
SHPO/THPO agree on how the adverse
effects will be resolved, they shall exe-
cute a memorandum of agreement. The
agency official must submit a copy of
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the executed memorandum of agree-
ment, along with the documentation
specified in §800.11(f), to the Council
prior to approving the undertaking in
order to meet the requirements of sec-
tion 106 and this subpart.

(v) If the agency official, and the
SHPO/THPO fail to agree on the terms
of a memorandum of agreement, the
agency official shall request the Coun-
cil to join the consultation and provide
the Council with the documentation
set forth in §800.11(g). If the Council de-
cides to join the consultation, the
agency official shall proceed in accord-
ance with paragraph (b)(2) of this sec-
tion. If the Council decides not to join
the consultation, the Council will no-
tify the agency and proceed to com-
ment in accordance with §800.7(c).

(2) Resolution with Council participa-
tion. If the Council decides to partici-
pate in the consultation, the agency of-
ficial shall consult with the SHPO/
THPO, the Council, and other con-
sulting parties, including Indian tribes
and Native Hawaiian organizations
under §800.2(c)(3), to seek ways to
avoid, minimize or mitigate the ad-
verse effects. If the agency official, the
SHPO/THPO, and the Council agree on
how the adverse effects will be re-
solved, they shall execute a memo-
randum of agreement.

(c) Memorandum of agreement. A
memorandum of agreement executed
and implemented pursuant to this sec-
tion evidences the agency official’s
compliance with section 106 and this
part and shall govern the undertaking
and all of its parts. The agency official
shall ensure that the undertaking is
carried out in accordance with the
memorandum of agreement.

(1) Signatories. The signatories have
sole authority to execute, amend or
terminate the agreement in accordance
with this subpart.

(i) The agency official and the SHPO/
THPO are the signatories to a memo-
randum of agreement executed pursu-
ant to paragraph (b)(1) of this section.

(ii) The agency official, the SHPO/
THPO, and the Council are the signato-
ries to a memorandum of agreement
executed pursuant to paragraph (b)(2)
of this section.

(iii) The agency official and the
Council are signatories to a memo-
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randum of agreement executed pursu-
ant to §800.7(a)(2).

(2) Invited signatories. (i) The agency
official may invite additional parties
to be signatories to a memorandum of
agreement. Any such party that signs
the memorandum of agreement shall
have the same rights with regard to
seeking amendment or termination of
the memorandum of agreement as
other signatories.

(ii) The agency official may invite an
Indian tribe or Native Hawaiian orga-
nization that attaches religious and
cultural significance to historic prop-
erties located off tribal lands to be a
signatory to a memorandum of agree-
ment concerning such properties.

(iii) The agency official should invite
any party that assumes a responsi-
bility under a memorandum of agree-
ment to be a signatory.

(iv) The refusal of any party invited
to become a signatory to a memo-
randum of agreement pursuant to para-
graph (¢)(2) of this section does not in-
validate the memorandum of agree-
ment.

(3) Concurrence by others. The agency
official may invite all consulting par-
ties to concur in the memorandum of
agreement. The signatories may agree
to invite others to concur. The refusal
of any party invited to concur in the
memorandum of agreement does not
invalidate the memorandum of agree-
ment.

(4) Reports on implementation. Where
the signatories agree it is appropriate,
a memorandum of agreement shall in-
clude a provision for monitoring and
reporting on its implementation.

(5) Duration. A memorandum of
agreement shall include provisions for
termination and for reconsideration of
terms if the undertaking has not been
implemented within a specified time.

(6) Discoveries. Where the signatories
agree it is appropriate, a memorandum
of agreement shall include provisions
to deal with the subsequent discovery
or identification of additional historic
properties affected by the undertaking.

(7) Amendments. The signatories to a
memorandum of agreement may amend
it. If the Council was not a signatory
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to the original agreement and the sig-
natories execute an amended agree-
ment, the agency official shall file it
with the Council.

(8) Termination. If any signatory de-
termines that the terms of a memo-
randum of agreement cannot be or are
not being carried out, the signatories
shall consult to seek amendment of the
agreement. If the agreement is not
amended, any signatory may terminate
it. The agency official shall either exe-
cute a memorandum of agreement with
signatories under paragraph (c)(1) of
this section or request the comments
of the Council under §800.7(a).

(9) Copies. The agency official shall
provide each consulting party with a
copy of any memorandum of agreement
executed pursuant to this subpart.

§800.7 Failure to resolve adverse ef-
fects.

(a) Termination of consultation. After
consulting to resolve adverse effects
pursuant to §800.6(b)(2), the agency of-
ficial, the SHPO/THPO, or the Council
may determine that further consulta-
tion will not be productive and termi-
nate consultation. Any party that ter-
minates consultation shall notify the
other consulting parties and provide
them the reasons for terminating in
writing.

(1) If the agency official terminates
consultation, the head of the agency or
an Assistant Secretary or other officer
with major department-wide or agency-
wide responsibilities shall request that
the Council comment pursuant to para-
graph (c) of this section and shall no-
tify all consulting parties of the re-
quest.

(2) If the SHPO terminates consulta-
tion, the agency official and the Coun-
cil may execute a memorandum of
agreement without the SHPO’s in-
volvement.

(3) If a THPO terminates consulta-
tion regarding an undertaking occur-
ring on or affecting historic properties
on its tribal lands, the Council shall
comment pursuant to paragraph (c) of
this section.

(4) If the Council terminates con-
sultation, the Council shall notify the
agency official, the agency’s Federal
preservation officer and all consulting
parties of the termination and com-
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ment under paragraph (c) of this sec-
tion. The Council may consult with the
agency’s Federal preservation officer
prior to terminating consultation to
seek to resolve issues concerning the
undertaking and its effects on historic
properties.

(b) Comments without termination. The
Council may determine that it is ap-
propriate to provide additional advi-
sory comments upon an undertaking
for which a memorandum of agreement
will be executed. The Council shall pro-
vide them to the agency official when
it executes the memorandum of agree-
ment.

(c) Comments by the Council—(1) Prep-
aration. The Council shall provide an
opportunity for the agency official, all
consulting parties, and the public to
provide their views within the time
frame for developing its comments.
Upon request of the Council, the agen-
cy official shall provide additional ex-
isting information concerning the un-
dertaking and assist the Council in ar-
ranging an onsite inspection and an op-
portunity for public participation.

(2) Timing. The Council shall trans-
mit its comments within 45 days of re-
ceipt of a request under paragraph
(a)(1) or (a)@3) of this section or
§800.8(c)(3), or termination by the
Council under §800.6(b)(1)(v) or para-
graph (a)(4) of this section, unless oth-
erwise agreed to by the agency official.

(3) Transmittal. The Council shall pro-
vide its comments to the head of the
agency requesting comment with cop-
ies to the agency official, the agency’s
Federal preservation officer, all con-
sulting parties, and others as appro-
priate.

(4) Response to Council comment. The
head of the agency shall take into ac-
count the Council’s comments in
reaching a final decision on the under-
taking. Section 110(1) of the act directs
that the head of the agency shall docu-
ment this decision and may not dele-
gate his or her responsibilities pursu-
ant to section 106. Documenting the
agency head’s decision shall include:

(i) Preparing a summary of the deci-
sion that contains the rationale for the
decision and evidence of consideration
of the Council’s comments and pro-
viding it to the Council prior to ap-
proval of the undertaking;



