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to the original agreement and the sig-
natories execute an amended agree-
ment, the agency official shall file it 
with the Council. 

(8) Termination. If any signatory de-
termines that the terms of a memo-
randum of agreement cannot be or are 
not being carried out, the signatories 
shall consult to seek amendment of the 
agreement. If the agreement is not 
amended, any signatory may terminate 
it. The agency official shall either exe-
cute a memorandum of agreement with 
signatories under paragraph (c)(1) of 
this section or request the comments 
of the Council under § 800.7(a). 

(9) Copies. The agency official shall 
provide each consulting party with a 
copy of any memorandum of agreement 
executed pursuant to this subpart. 

§ 800.7 Failure to resolve adverse ef-
fects. 

(a) Termination of consultation. After 
consulting to resolve adverse effects 
pursuant to § 800.6(b)(2), the agency of-
ficial, the SHPO/THPO, or the Council 
may determine that further consulta-
tion will not be productive and termi-
nate consultation. Any party that ter-
minates consultation shall notify the 
other consulting parties and provide 
them the reasons for terminating in 
writing. 

(1) If the agency official terminates 
consultation, the head of the agency or 
an Assistant Secretary or other officer 
with major department-wide or agency- 
wide responsibilities shall request that 
the Council comment pursuant to para-
graph (c) of this section and shall no-
tify all consulting parties of the re-
quest. 

(2) If the SHPO terminates consulta-
tion, the agency official and the Coun-
cil may execute a memorandum of 
agreement without the SHPO’s in-
volvement. 

(3) If a THPO terminates consulta-
tion regarding an undertaking occur-
ring on or affecting historic properties 
on its tribal lands, the Council shall 
comment pursuant to paragraph (c) of 
this section. 

(4) If the Council terminates con-
sultation, the Council shall notify the 
agency official, the agency’s Federal 
preservation officer and all consulting 
parties of the termination and com-

ment under paragraph (c) of this sec-
tion. The Council may consult with the 
agency’s Federal preservation officer 
prior to terminating consultation to 
seek to resolve issues concerning the 
undertaking and its effects on historic 
properties. 

(b) Comments without termination. The 
Council may determine that it is ap-
propriate to provide additional advi-
sory comments upon an undertaking 
for which a memorandum of agreement 
will be executed. The Council shall pro-
vide them to the agency official when 
it executes the memorandum of agree-
ment. 

(c) Comments by the Council—(1) Prep-
aration. The Council shall provide an 
opportunity for the agency official, all 
consulting parties, and the public to 
provide their views within the time 
frame for developing its comments. 
Upon request of the Council, the agen-
cy official shall provide additional ex-
isting information concerning the un-
dertaking and assist the Council in ar-
ranging an onsite inspection and an op-
portunity for public participation. 

(2) Timing. The Council shall trans-
mit its comments within 45 days of re-
ceipt of a request under paragraph 
(a)(1) or (a)(3) of this section or 
§ 800.8(c)(3), or termination by the 
Council under § 800.6(b)(1)(v) or para-
graph (a)(4) of this section, unless oth-
erwise agreed to by the agency official. 

(3) Transmittal. The Council shall pro-
vide its comments to the head of the 
agency requesting comment with cop-
ies to the agency official, the agency’s 
Federal preservation officer, all con-
sulting parties, and others as appro-
priate. 

(4) Response to Council comment. The 
head of the agency shall take into ac-
count the Council’s comments in 
reaching a final decision on the under-
taking. Section 110(l) of the act directs 
that the head of the agency shall docu-
ment this decision and may not dele-
gate his or her responsibilities pursu-
ant to section 106. Documenting the 
agency head’s decision shall include: 

(i) Preparing a summary of the deci-
sion that contains the rationale for the 
decision and evidence of consideration 
of the Council’s comments and pro-
viding it to the Council prior to ap-
proval of the undertaking; 
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(ii) Providing a copy of the summary 
to all consulting parties; and 

(iii) Notifying the public and making 
the record available for public inspec-
tion. 

§ 800.8 Coordination With the National 
Environmental Policy Act. 

(a) General principles—(1) Early coordi-
nation. Federal agencies are encour-
aged to coordinate compliance with 
section 106 and the procedures in this 
part with any steps taken to meet the 
requirements of the National Environ-
mental Policy Act (NEPA). Agencies 
should consider their section 106 re-
sponsibilities as early as possible in the 
NEPA process, and plan their public 
participation, analysis, and review in 
such a way that they can meet the pur-
poses and requirements of both stat-
utes in a timely and efficient manner. 
The determination of whether an un-
dertaking is a ‘‘major Federal action 
significantly affecting the quality of 
the human environment,’’ and there-
fore requires preparation of an environ-
mental impact statement (EIS) under 
NEPA, should include consideration of 
the undertaking’s likely effects on his-
toric properties. A finding of adverse 
effect on a historic property does not 
necessarily require an EIS under 
NEPA. 

(2) Consulting party roles. SHPO/ 
THPOs, Indian tribes, and Native Ha-
waiian organizations, other consulting 
parties, and organizations and individ-
uals who may be concerned with the 
possible effects of an agency action on 
historic properties should be prepared 
to consult with agencies early in the 
NEPA process, when the purpose of and 
need for the proposed action as well as 
the widest possible range of alter-
natives are under consideration. 

(3) Inclusion of historic preservation 
issues. Agency officials should ensure 
that preparation of an environmental 
assessment (EA) and finding of no sig-
nificant impact (FONSI) or an EIS and 
record of decision (ROD) includes ap-
propriate scoping, identification of his-
toric properties, assessment of effects 
upon them, and consultation leading to 
resolution of any adverse effects. 

(b) Actions categorically excluded under 
NEPA. If a project, activity or program 
is categorically excluded from NEPA 

review under an agency’s NEPA proce-
dures, the agency official shall deter-
mine if it still qualifies as an under-
taking requiring review under section 
106 pursuant to § 800.3(a). If so, the 
agency official shall proceed with sec-
tion 106 review in accordance with the 
procedures in this subpart. 

(c) Use of the NEPA process for section 
106 purposes. An agency official may 
use the process and documentation re-
quired for the preparation of an EA/ 
FONSI or an EIS/ROD to comply with 
section 106 in lieu of the procedures set 
forth in §§ 800.3 through 800.6 if the 
agency official has notified in advance 
the SHPO/THPO and the Council that 
it intends to do so and the following 
standards are met. 

(1) Standards for developing environ-
mental documents to comply with Section 
106. During preparation of the EA or 
draft EIS (DEIS) the agency official 
shall: 

(i) Identify consulting parties either 
pursuant to § 800.3(f) or through the 
NEPA scoping process with results con-
sistent with § 800.3(f); 

(ii) Identify historic properties and 
assess the effects of the undertaking on 
such properties in a manner consistent 
with the standards and criteria of 
§§ 800.4 through 800.5, provided that the 
scope and timing of these steps may be 
phased to reflect the agency official’s 
consideration of project alternatives in 
the NEPA process and the effort is 
commensurate with the assessment of 
other environmental factors; 

(iii) Consult regarding the effects of 
the undertaking on historic properties 
with the SHPO/THPO, Indian tribes, 
and Native Hawaiian organizations 
that might attach religious and cul-
tural significance to affected historic 
properties, other consulting parties, 
and the Council, where appropriate, 
during NEPA scoping, environmental 
analysis, and the preparation of NEPA 
documents; 

(iv) Involve the public in accordance 
with the agency’s published NEPA pro-
cedures; and (v) Develop in consulta-
tion with identified consulting parties 
alternatives and proposed measures 
that might avoid, minimize or mitigate 
any adverse effects of the undertaking 
on historic properties and describe 
them in the EA or DEIS. 
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