Postal Rate Commission

§3001.191 Filing of formal requests.

(a) Whenever the Postal Service pro-
poses to establish or change rates or
fees and/or the mail -classification
schedule based on a Negotiated Service
Agreement, the Postal Service shall
file with the Commission a formal re-
quest for a recommended decision. The
request shall clearly state whether it is
a request for a recommended decision
pursuant to:

(1) The review of a baseline Nego-
tiated Service Agreement, see §3001.195;

(2) The review of a Negotiated Serv-
ice Agreement that is functionally
equivalent to a previously rec-
ommended Negotiated Service Agree-
ment, see §3001.196;

(3) The renewal of the terms and con-
ditions of a previously recommended
Negotiated Service Agreement, see
§3001.197; or

(4) The modification of the terms and
conditions of a previously rec-
ommended Negotiated Service Agree-
ment, see §3001.198. Such request shall
be filed in accordance with the require-
ments of §§3001.9 through 3001.12. With-
in 5 days after the Postal Service has
filed a formal request for a rec-
ommended decision in accordance with
this subsection, the Secretary shall
lodge a notice thereof with the director
of the Office of the Federal Register for
publication in the FEDERAL REGISTER.

(b) The Postal Service shall clearly
identify all parties to the Negotiated
Service Agreement. Identification by
the Postal Service shall serve as Notice
of Intervention for such parties. Par-
ties to the Negotiated Service Agree-
ment are to be considered co-pro-
ponents, procedurally and sub-
stantively, during the Commission’s re-
view of the proposed Negotiated Serv-
ice Agreement.

§3001.192 Filing of prepared direct
evidence.

(a) Simultaneously with the filing of
the formal request for a recommended
decision under this subpart, the Postal
Service and its co-proponents shall file
all of the prepared direct evidence upon
which they propose to rely in the pro-
ceeding on the record before the Com-
mission to establish that the proposed
Negotiated Service Agreement is in the
public interest and is in accordance
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with the policies and the applicable
criteria of the Act. Such prepared di-
rect evidence shall be in the form of
prepared written testimony and docu-
mentary exhibits, which shall be filed
in accordance with §3001.31.

(b) Direct evidence may be filed in
support of the Negotiated Service
Agreement prepared by, or for, any
party to the Negotiated Service Agree-
ment. Direct evidence in support of the
Negotiated Service Agreement pre-
pared by, or for, any party to the Nego-
tiated Service Agreement shall not be
accepted without prior Postal Service
review. The Postal Service shall affirm
that it has reviewed such testimony
and that such testimony may be relied
upon in presentation of the Postal
Service’s direct case.

§3001.193 Contents of formal requests.

(a) General requirements. (1) Each for-
mal request filed under this subpart
shall include such information and
data and such statements of reasons
and bases as are necessary and appro-
priate fully to inform the Commission
and the parties of the nature, scope,
significance, and impact of the pro-
posed changes or adjustments in rates,
fees, and/or the mail -classification
schedule(s) associated with the Nego-
tiated Service Agreement, and to show
that the changes or adjustments are in
the public interest and in accordance
with the policies and the applicable
criteria of the Act. To the extent infor-
mation is available or can be made
available without undue burden, each
formal request shall include the infor-
mation specified in paragraphs (b)
through (k) of this section. If the re-
quired information is set forth in the
Postal Service’s prepared direct evi-
dence, it shall be deemed to be part of
the formal request without restate-
ment.

(2) If any information required by
paragraphs (b) through (k) of this sec-
tion is not available and cannot be
made available without undue burden,
the request shall include a request for
waiver of that requirement supported
by a statement explaining with par-
ticularity:

(i) The information which is not
available or cannot be made available
without undue burden;
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(ii) The reason or reasons that each
such item of information is not avail-
able and cannot be made available
without undue burden;

(iii) The steps or actions which would
be needed to make each such item of
information available, together with
an estimate of the time and expense re-
quired therefor;

(iv) Whether it is contemplated that
each such item of information will be
supplied in the future and, if so, at
what time; and

(v) Whether sufficiently reliable esti-
mates are available to mitigate the
need for such information, and if so,
the specifics of such estimates.

(3) If the Postal Service believes that
any of the data or other information
required to be filed under §3001.193
should not be required in light of the
character of the request, it shall move
for a waiver of that requirement, stat-
ing with particularity the reasons why
the character of the request and its cir-
cumstances justify a waiver of the re-
quirement.

(4) Grant of a waiver under para-
graphs (a)(2) or (a)(3) of this section
will be grounds for excluding from the
proceeding a contention that the ab-
sence of the information should form a
basis for rejection of the request, un-
less the party desiring to make such
contention:

(i) Demonstrates that, having regard
to all the facts and circumstances of
the case, it was clearly unreasonable
for the Postal Service to propose the
change in question without having first
secured the information and submitted
it in accordance with §3001.193; or

(ii) Demonstrates other compelling
and exceptional circumstances requir-
ing that the absence of the information
in question be treated as bearing on
the merits of the proposal.

(5) The provisions of paragraphs (a)(2)
and (a)(3) of this section for the Postal
Service to include in its formal request
certain alternative information in lieu
of that specified by paragraphs (b)
through (k) of this section are not in
derogation of the Commission’s and the
presiding officer’s authority, pursuant
to §§3001.23 through 3001.28, respecting
the provision of information at a time
following receipt of the formal request.
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(6) The Commission may request in-
formation in addition to that required
by paragraphs (b) through (k) of this
section.

(b) Negotiated Service Agreement.
Every formal request shall include a
copy of the Negotiated Service Agree-
ment.

(c) Rates and standards information.
Every formal request shall include a
description of the proposed rates, fees,
and/or classification changes, including
proposed changes, in legislative for-
mat, to the text of the Domestic Mail
Classification Schedule and any associ-
ated rate or fee schedule.

(d) Description of agreement. Every
formal request shall include a state-
ment describing and explaining the op-
erative components of the Negotiated
Service Agreement. The statement
shall include the reasons and bases for
including the components in the Nego-
tiated Service Agreement.

(e) Financial analysis. Every formal
request shall include an analysis, as de-
scribed in §3001.193(e)(1), of the effects
of the Negotiated Service Agreement
on Postal Service volumes, costs and
revenues in a one-year period intended
to be representative of the first year of
the proposed agreement. If the agree-
ment is proposed to extend beyond one
year, the request shall also include an
analysis of the effects of the agreement
on Postal Service volumes, costs and
revenues in each subsequent year of
the proposed agreement, as described
in §3001.193(e)(2). For each year, the
analysis shall provide such detail that
the analysis of each component of a
Negotiated Service Agreement can be
independently reviewed, and shall be
prepared in sufficient detail to allow
independent replication, including ci-
tation to all referenced material.

(1) The financial analysis for the one-
year period intended to be representa-
tive of the first year of the proposed
agreement shall:

(i) Set forth the estimated mailer-
specific costs, volumes, and revenues of
the Postal Service for that year, as-
suming the then effective postal rates
and fees absent the implementation of
the Negotiated Service Agreement;

(ii) Set forth the estimated mailer-
specific costs, volumes, and revenues of
the Postal Service for that year which
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result from implementation of the Ne-
gotiated Service Agreement;

(iii) Include an analysis of the effects
of the Negotiated Service Agreement
on contribution to the Postal Service
for that year (including consideration
of the effect on contribution from
mailers who are not parties to the
agreement);

(iv) Utilize mailer-specific costs for
that year, and provide the basis used to
determine such costs, including a dis-
cussion of material variances between
mailer-specific costs and system-wide
average costs; and

(v) Utilize mailer-specific volumes
and elasticity factors for that year,
and provide the bases used to deter-
mine such volumes and elasticity fac-
tors. If mailer-specific costs or elas-
ticity factors are not available, the
bases of the costs or elasticity factors
that are proposed shall be provided, in-
cluding a discussion of the suitability
of the proposed costs or elasticity fac-
tors as a proxy for mailer-specific costs
or elasticity factors.

(2) The financial analysis for each
subsequent year covered by the agree-
ment (if the proposed duration of the
agreement is greater than one year)
shall:

(i) Identify each factor known or ex-
pected to operate in that subsequent
yvear which might have a material ef-
fect on the estimated costs, volumes,
or revenues of the Postal Service, rel-
ative to those set forth in the financial
analysis provided for the first year of
the agreement in response to
§3001.193(e)(1). Such relevant factors
might include (but are not limited to)
cost level changes, anticipated changes
in operations, changes arising from
specific terms of the proposed agree-
ment, or potential changes in the level
or composition of mail volumes;

(ii) Discuss the likely impact in that
subsequent year of each factor identi-
fied in §3001.193(e)(2)(1), and quantify
that impact to the maximum extent
practical; and

(iii) Estimate the cumulative effect
in that subsequent year of all factors
identified in §3001.193(e)(2)(i) on the es-
timated costs, volumes, and revenues
of the Postal Service, relative to those
presented for the first year of the
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agreement in
§3001.193(e)(1).

(f) Impact analysis. (1) Every formal
request shall include an analysis of the
impact over the duration of the Nego-
tiated Service Agreement on:

(i) Competitors of the parties to the
Negotiated Service Agreement other
than the Postal Service;

(ii) Competitors of the Postal Serv-
ice; and

(iii) Mail users.

(2) The Postal Service shall include a
copy of all completed special studies
that were used to make such estimates.
If special studies have not been per-
formed, the Postal Service shall state
this fact and explain the alternate
bases of its estimates.

(g) Data collection plan. Every formal
request shall include a proposal for a
data collection plan, which shall in-
clude a comparison of the analysis pre-
sented in §3001.193(e)(1)(ii) and
§3001.193(e)(2)(iii) with the actual re-
sults ascertained from implementation
of the Negotiated Service Agreement.
The results shall be reported to the
Commission on an annual or more fre-
quent basis.

(h) Workpapers. (1) Whenever the
Service files a formal request it shall
accompany the request with seven sets
of workpapers, five for use by the Com-
mission staff and two which shall be
available for use by the public at the
Commission’s offices.

(2) Workpapers shall contain:

(i) Detailed information underlying
the data and submissions for para-
graphs (b) through (k) of this section;

(ii) A description of the methods used
in collecting, summarizing and expand-
ing the data used in the various sub-
missions;

(iii) Summaries of sample data, allo-
cation factors and other data used for
the various submissions;

(iv) The expansion ratios used (where
applicable); and

(v) The results of any special studies
used to modify, expand, project, or
audit routinely collected data.

(3) Workpapers shall be neat and leg-
ible and shall indicate how they relate
to the data and submissions supplied in
response to paragraphs (b) through (k)
of this section.

response to
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(4) Workpapers shall include -cita-
tions sufficient to enable a reviewer to
trace any number used but not derived
in the associated testimony back to
published documents or, if not obtained
from published documents, to primary
data sources. Citations shall be suffi-
ciently detailed to enable a reviewer to
identify and locate the specific data
used, e.g., by reference to document,
page, line, column, etc. With the excep-
tion of workpapers that follow a stand-
ardized and repetitive format, the re-
quired citations themselves, or a cross-
reference to a specific page, line, and
column of a table of citations, shall ap-
pear on each page of each workpaper.
Workpapers that follow a standardized
and repetitive format shall include the
citations described in this paragraph
for a sufficient number of representa-
tive examples to enable a reviewer to
trace numbers directly or by analogy.

(1) Certification by officials. (1) Every
formal request shall include one or
more certifications stating that the
cost statements and supporting data
submitted as a part of the formal re-
quest, as well as the accompanying
workpapers, which purport to reflect
the books of the Postal Service, accu-
rately set forth the results shown by
such books.

(2) The certificates required by para-
graph (i)(1) of this section shall be
signed by one or more representatives
of the Postal Service authorized to
make such certification. The signature
of the official signing the document
constitutes a representation that the
official has read the document and
that, to the best of his/her knowledge,
information and belief, every state-
ment contained in the instrument is
proper.

(j) Rejection of requests. The Commis-
sion may reject any request under this
subpart that patently fails to substan-
tially comply with any requirements of
this subpart.

§3001.194 Failure to comply.

If the Postal Service fails to provide
any information specified by this sub-
part, or otherwise required by the pre-
siding officer or the Commission, the
Commission, upon its own motion, or
upon motion of any participant to the
proceeding, may stay the proceeding
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until satisfactory compliance is
achieved. The Commission will stay
proceedings only if it finds that failure
to supply adequate information inter-
feres with the Commission’s ability
promptly to consider the request and
to conduct its proceedings with expedi-
tion in accordance with the Act.

§3001.195 Requests to recommend a
baseline Negotiated Service Agree-
ment.

(a) This section governs Postal Serv-
ice requests for a recommended deci-
sion in regard to a baseline Negotiated
Service Agreement, i.e., a Negotiated
Service Agreement that is not predi-
cated on a functionally equivalent Ne-
gotiated Service Agreement currently
in effect. The purpose of this section is
to establish procedures which provide
for maximum expedition of review con-
sistent with procedural fairness, and
which allows for the recommendation
of a baseline Negotiated Service Agree-
ment. The Postal Service request shall
include:

(1) A written justification for re-
questing a Negotiated Service Agree-
ment classification as opposed to a
more generally applicable form of clas-
sification; and

(2) A description of the operational
bases of the Negotiated Service Agree-
ment, including activities to be per-
formed and facilities to be used by both
the Postal Service and the mailer
under the agreement.

(b) The Commission will treat re-
quests predicated on a baseline Nego-
tiated Service Agreement as subject to
the maximum expedition consistent
with procedural fairness. A schedule
will be established, in each case, to
allow for prompt issuance of a decision.

§3001.196 Requests to recommend a
Negotiated Service Agreement that
is functionally equivalent to a pre-
viously recommended Negotiated
Service Agreement.

(a) This section governs Postal Serv-
ice requests for a recommended deci-
sion in regard to a Negotiated Service
Agreement that is proffered as func-
tionally equivalent to a Negotiated

470



