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in whole or in part; a determination 
that a requested record does not exist 
or cannot be located; a determination 
that a record is not readily reproduc-
ible in the form or format sought by 
the requester; a determination that 
what has been requested is not a record 
subject to the FOIA; an adverse deci-
sion on any disputed fee matter, in-
cluding a denial of a requested fee 
waiver; and a denial of a request for ex-
pedited treatment. 

(c) Within ten days after the receipt 
of a request for expedited processing, 
the Secretary will: 

(1) Grant the request for expedited 
processing and process the request for 
records as soon as practicable; or 

(2) Deny a request for expedited proc-
essing in writing. Any request for 
records that has been denied expedited 
processing will be processed in the 
same manner as a request that did not 
seek expedited processing. The denial 
letter will inform the requestor that 
he/she may, within five days, appeal 
the denial to the Commission. 

(d) If warranted by the unusual cir-
cumstances specified in 5 U.S.C. 
552(a)(6)(B)(iii), the Secretary may ex-
tend the time for a response for up to 
ten working days. The Secretary will 
notify the requester of any extension, 
and the reason for the extension, in 
writing. The Secretary will also pro-
vide the requester with an opportunity 
to limit the scope of the request or to 
arrange an alternative time frame for 
processing the request or a modified re-
quest. 

§ 3004.5 Appeals. 
(a) A requester who seeks to appeal 

any denial must file an appeal in writ-
ing with the Commission. The Commis-
sion may review any decision of the 
Secretary on its own initiative. The 
Commission will grant or deny the ap-
peal in writing, within 20 days (exclud-
ing Saturdays, Sundays and legal pub-
lic holidays) of the date the appeal is 
received. If on appeal the denial of the 
request for records is upheld, the Com-
mission will notify the person making 
such request of the provisions for judi-
cial review of that determination pur-
suant to 5 U.S.C. 552(c). The Commis-
sion will expeditiously consider an ap-
peal of a denial of expedited processing. 

(b) If warranted by the unusual cir-
cumstances specified in 5 U.S.C. 
552(a)(6)(B)(iii), the Commission may 
extend the time for a response to an 
appeal for up to ten working days. The 
Commission will notify the requester 
of any extension, and the reason for 
the extension, in writing. The Commis-
sion will also provide the requester 
with an opportunity to limit the scope 
of the request or to arrange an alter-
native time frame for processing the 
request or a modified request. 

§ 3004.6 Fees. 
(a) Definitions pertaining to fees: 
(1) Direct costs means expenditures 

the Commission actually incurs in 
searching for, duplicating, and, where 
applicable, reviewing documents to re-
spond to a request. They include (with-
out limitation) the salary of the em-
ployee performing work (the basic pay 
rate of such employee plus 16 percent 
to cover benefits) and the cost of oper-
ating required machinery. 

(2) Search includes all time spent 
looking for material responsive to a re-
quest, including identification of pages 
or lines within documents. The term 
covers both manual and computerized 
searching. 

(3) Duplication means making copies 
of documents necessary to respond to a 
request. Such copies may be paper, 
microform, audiovisual, or machine- 
readable. 

(4) Review means examining docu-
ments located in response to a com-
mercial-use request to determine 
whether any portion is exempt from 
mandatory disclosure, and processing 
or preparing documents for release, but 
not determination of general legal or 
policy issues regarding application of 
exemptions. 

(5) Commercial use request means a re-
quest from or on behalf of one seeking 
information for a use or purpose that 
furthers the commercial, trade, or prof-
it interests of the requester or person 
on whose behalf the request is made. In 
determining the applicability of this 
term, the use to which a requester will 
put the document is considered first; 
where reasonable doubt exists as to the 
use, the Commission may seek clari-
fication before assigning the request to 
a category. 
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