Environmental Protection Agency

(iii) State: ‘“We produce each listed
engine or equipment model for nonroad
application without making any
changes that could increase its cer-
tified emission levels, as described in 40
CFR 1039.610.”.

(e) Failure to comply. If your engines,
vehicles, or equipment do not meet the
criteria listed in paragraph (d) of this
section, the engines will be subject to
the standards, requirements, and prohi-
bitions of this part 1039, and the certifi-
cate issued under 40 CFR part 86 will
not be deemed to also be a certificate
issued under this part 1039. Introducing
these engines into commerce without a
valid exemption or certificate of con-
formity under this part violates the
prohibitions in 40 CFR 1068.101(a)(1).

(f) Data submission. We may require
you to send us emission test data on
any applicable nonroad duty cycles.

(g) Participation in averaging, banking
and trading. Vehicles adapted for
nonroad use under this section may not
generate or use emission credits under
this part 1039. These vehicles may gen-
erate credits under the ABT provisions
in 40 CFR part 86. These vehicles must
be included in the calculation of the
applicable fleet average in 40 CFR part
86.

[69 FR 39213, June 29, 2004, as amended at 70
FR 40463, July 13, 2005]

§1039.615 What special provisions
apply to engines using noncommer-
cial fuels?

In §1039.115(e), we generally require
that engines meet emission standards
for any adjustment within the full
range of any adjustable parameters.
For engines that use noncommercial
fuels significantly different than the
specified test fuel of the same type,
you may ask to use the parameter-ad-
justment provisions of this section in-
stead of those in §1039.115(e). Engines
certified under this section must be in
a separate engine family.

(a) If we approve your request, the
following provisions apply:

(1) You must certify the engine using
the test fuel specified in §1039.501.

(2) You may produce the engine with-
out limits or stops that keep the en-
gine adjusted within the certified
range.

§1039.620

(3) You must specify in-use adjust-
ments different than the adjustable
settings appropriate for the specified
test fuel, consistent with the provi-
sions of paragraph (b)(1) of this section.

(b) To produce engines under this sec-
tion, you must do the following:

(1) Specify in-use adjustments needed
so the engine’s level of emission con-
trol for each regulated pollutant is
equivalent to that from the certified
configuration.

(2) Add the following information to
the emission control information label
specified in §1039.135:

(i) Include instructions describing
how to adjust the engine to operate in
a way that maintains the effectiveness
of the emission-control system.

(i) State: “THIS ENGINE IS CER-
TIFIED TO OPERATE IN APPLICA-
TIONS USING NONCOMMERCIAL
FUEL. MALADJUSTMENT OF THE
ENGINE IS A VIOLATION OF FED-
ERAL LAW SUBJECT TO CIVIL PEN-
ALTY.”.

(3) Keep records to document the des-
tinations and quantities of engines pro-
duced under this section.

§1039.620 What are the provisions for
exempting engines used solely for
competition?

The provisions of this section apply
for new engines built on or after Janu-
ary 1, 2006.

(a) Equipment manufacturers may
use uncertified engines if the vehicles
or equipment in which they are in-
stalled will be used solely for competi-
tion.

(b) The definition of nonroad engine
in 40 CFR 1068.30 excludes engines used
solely for competition. These engines
are not required to comply with this
part 1039 or 40 CFR part 89, but 40 CFR
1068.101 prohibits the use of competi-
tion engines for noncompetition pur-
poses.

(c) We consider a vehicle or piece of
equipment to be one that will be used
solely for competition if it has features
that are not easily removed that would
make its use other than in competition
unsafe, impractical, or highly unlikely.

(d) As an engine manufacturer, your
engine is exempt without our prior ap-
proval if you have a written request for
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an exempted engine from the equip-
ment manufacturer showing the basis
for believing that the equipment will
be used solely for competition. You
must permanently label engines ex-
empted under this section to clearly in-
dicate that they are to be used solely
for competition. Failure to properly
label an engine will void the exemp-
tion.

(e) We may discontinue an exemption
under this section if we find that en-
gines are not used solely for competi-
tion.

§1039.625 What requirements apply
under the program for equipment-
manufacturer flexibility?

The provisions of this section allow
equipment manufacturers to produce
equipment with engines that are sub-
ject to less stringent emission stand-
ards after the Tier 4 emission stand-
ards begin to apply. To be eligible to
use these provisions, you must follow
all the instructions in this section. See
40 CFR 89.102(d) and (e) for provisions
that apply to equipment produced
while Tier 1, Tier 2, or Tier 3 standards
apply. See §1039.626 for requirements
that apply specifically to companies
that manufacture equipment outside
the United States and to companies
that import such equipment without
manufacturing it. Engines and equip-
ment you produce under this section
are exempt from the prohibitions in 40
CFR 1068.101(a)(1), subject to the provi-
sions of this section.

(a) General. If you are an equipment
manufacturer, you may introduce into
commerce in the United States limited
numbers of nonroad equipment with
engines exempted under this section.
You may use the exemptions in this
section only if you have primary re-
sponsibility for designing and manufac-
turing equipment and your manufac-
turing procedures include installing
some engines in this equipment. Con-
sider all U.S.-directed equipment sales
in showing that you meet the require-
ments of this section, including those
from any parent or subsidiary compa-
nies and those from any other compa-
nies you license to produce equipment
for you. If you produce a type of equip-
ment that has more than one engine,
count each engine separately. These
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provisions are available over the fol-
lowing periods:

(1) These provisions are available for
the years shown in the following table,
except as provided in paragraph (a)(2)
of this section:

TABLE 1 OF § 1039.625—GENERAL AVAILABILITY
OF ALLOWANCES

Power category Calendar years
kW < 19 2008-2014
19 < kW < 56 .. 2008-2014
56 < kW < 130 2012-2018
130 < kW <560 ... 2011-2017
kW > 560 2011-2017

(2) If you do not use any allowances
in a power category before the earliest
dates shown in the following table, you
may delay the start of the seven-year
period for using allowances under this
section as follows:

TABLE 2 OF § 1039.625—AVAILABILITY OF
DELAYED ALLOWANCES

Power category Calendar years
KW < 19 s | s
19 <KW < 56 ...... 2012-2018
56 < kW < 130 2014-2020
130 < kW <560 ... 2014-2020
kW > 560 2015-2021

(b) Allowances. You may choose one
of the following options for each power
category to produce equipment with
exempted engines under this section,
except as allowed under §1039.627:

(1) Percent-of-production allowances.
You may produce a certain number of
units with exempted engines calculated
using a percentage of your total sales
within a power category relative to
your total U.S.-directed production
volume. The sum of these percentages
within a power category during the
seven-year period specified in para-
graph (a) of this section may not ex-
ceed 80 percent, except as allowed
under paragraph (b)(2) or (m) of this
section.

(2) Small-volume allowances. You may
determine an alternate allowance for a
specific number of exempted engines
under this section using one of the fol-
lowing approaches for your U.S.-di-
rected production volumes:

(1) You may produce up to 700 units
with exempted engines within a power
category during the seven-year period
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