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(2) Not having the exemption will
jeopardize the solvency of your com-
pany.

(3) No other allowances are available
under the regulations in this chapter
to avoid the impending violation.

(d) In describing the steps you have
taken to comply under paragraph (c)(1)
of this section, include at least the fol-
lowing information:

(1) Describe your business plan, show-
ing the range of projects active or
under consideration.

(2) Describe your current and pro-
jected financial status, with and with-
out the burden of complying fully with
the applicable regulations in this chap-
ter.

(3) Describe your efforts to raise cap-
ital to comply with regulations in this
chapter (this may not apply for import-
ers).

(4) Identify the engineering and tech-
nical steps you have taken or those
you plan to take to comply with regu-
lations in this chapter.

(5) Identify the level of compliance
you can achieve. For example, you may
be able to produce engines that meet a
somewhat 1less stringent emission
standard than the regulations in this
chapter require.

(e) Include in your request a plan
showing how you will meet all the ap-
plicable requirements as quickly as
possible.

(f) You must give us other relevant
information if we ask for it.

(g) An authorized representative of
your company must sign the request
and include the statement: ‘“All the in-
formation in this request is true and
accurate, to the best of my knowl-
edge.”.

(h) Send your request for this exten-
sion at least nine months before the
relevant deadline. If different deadlines
apply to companies that are not small-
volume manufacturers, do not send
your request before the regulations in
question apply to the other manufac-
turers. Otherwise, do not send your re-
quest more than three years before the
relevant deadline.

(i) We may include reasonable re-
quirements on an approval granted
under this section, including provisions
to recover or otherwise address the lost
environmental benefit. For example,
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we may require that you meet a less
stringent emission standard or buy and
use available emission credits.

(j) We will approve extensions of up
to one model year. We may review and
revise an extension as reasonable under
the circumstances.

(k) Add a permanent, legible label,
written in block letters in English, to a
readily visible part of each engine ex-
empted under this section. This label
must include at least the following
items:

(1) The label heading “EMISSION
CONTROL INFORMATION".

(2) Your corporate name and trade-
mark.

(3) Engine displacement (in liters),
rated power, and model year of the en-
gine or whom to contact for further in-
formation.

(4) One of the following statements:

(i) If the engine does not meet any
emission standards: ‘“THIS ENGINE IS
EXEMPT UNDER 40 CFR 1068.250
FROM EMISSION STANDARDS AND
RELATED REQUIREMENTS.”.

(ii) If the engine meets alternate
emission standards as a condition of an
exemption under this section, we may
specify a different statement to iden-
tify the alternate emission standards.

[67 FR 68347, Nov. 8, 2002, as amended at 69
FR 39268, June 29, 2004; 70 FR 40514, July 13,
2005]

§1068.255 What are the provisions for
exempting engines for hardship for
equipment manufacturers and sec-
ondary engine manufacturers?

This section describes how, in un-
usual circumstances, we may exempt
certain engines to prevent a hardship
to an equipment manufacturer or a sec-
ondary engine manufacturer. This sec-
tion does not apply to products that
are subject to vehicle-based emission
standards.

(a) Equipment exemption. As an equip-
ment manufacturer, you may ask for
approval to produce exempted equip-
ment for up to 12 months. We will gen-
erally limit this to the first year that
new or revised emission standards
apply. Send the Designated Officer a
written request for an exemption be-
fore you are in violation. In your re-
quest, you must show you are not at
fault for the impending violation and
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that you would face serious economic
hardship if we do not grant the exemp-
tion. This exemption is not available
under this paragraph (a) if you manu-
facture the engine you need for your
own equipment or if complying engines
are available from other engine manu-
facturers that could be used in your
equipment, unless we allow it else-
where in this chapter. We may impose
other conditions, including provisions
to use an engine meeting less stringent
emission standards or to recover the
lost environmental benefit. In deter-
mining whether to grant the exemp-
tions, we will consider all relevant fac-
tors, including the following:

(1) The number of engines to be ex-
empted.

(2) The size of your company and
your ability to endure the hardship.

(3) The amount of time you had to re-
design your equipment to accommo-
date a complying engine.

(4) Whether there was any breach of
contract by an engine supplier.

(5) The potential for market disrup-
tion.

(b) Engine exemption. As an engine
manufacturer, you may produce non-
conforming engines for the equipment
we exempt in paragraph (a) of this sec-
tion. You do not have to request this
exemption for your engines, but you
must have written assurance from
equipment manufacturers that they
need a certain number of exempted en-
gines under this section. Add a perma-
nent, legible label, written in block let-
ters in English, to a readily visible part
of each exempted engine. This label
must include at least the following
items:

(1) The label heading “EMISSION
CONTROL INFORMATION".

(2) Your corporate name and trade-
mark.

(3) Engine displacement (in liters),
rated power, and model year of the en-
gine or whom to contact for further in-
formation.

(4) One of the following statements:

(i) If the engine does not meet any
emission standards: ‘“THIS ENGINE IS
EXEMPT UNDER 40 CFR 1068.255
FROM EMISSION STANDARDS AND
RELATED REQUIREMENTS.”.

(ii) If the engine meets alternate
emission standards as a condition of an
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exemption under this section, we may
specify a different statement to iden-
tify the alternate emission standards.

(c) Secondary engine manufacturers. As
a secondary engine manufacturer, you
may ask for approval to produce ex-
empted engines under this section for
up to 12 months. We may require you
to certify your engines to compliance
levels above the emission standards
that apply. For example, the in the
case of multiple tiers of emission
standards, we may require you to meet
the standards from the previous tier.

(1) For the purpose of this section, a
secondary engine manufacturer is a
manufacturer that produces an engine
by modifying an engine that is made by
a different manufacturer for a different
type of application. This includes, for
example, automotive engines converted
for use in industrial applications, or
land-based engines converted for use in
marine applications. This applies
whether the secondary engine manu-
facturer is modifying a complete or
partially complete engine and whether
the engine was previously certified to
emission standards or not. To be a sec-
ondary engine manufacturer, you must
not be controlled by the manufacturer
of the base engine (or by an entity that
also controls the manufacturer of the
base engine). In addition, equipment
manufacturers that substantially mod-
ify engines become secondary engine
manufacturers. For the purpose of this
definition, “‘substantially modify”’
means changing an engine in a way
that could change its emission charac-
teristics.

(2) The provisions in paragraph (a) of
this section that apply to equipment
manufacturers requesting an exemp-
tion apply equally to you, except that
you may manufacture the engines. Be-
fore we can approve the exemption
under this section, you must commit
to a plan to make up the lost environ-
mental benefit.

(i) If you produce uncertified engines
under this exemption, we will calculate
the lost environmental benefit based
on our best estimate of uncontrolled
emission rates for your engines.

(ii) If you produce engines under this
exemption that are certified to a com-
pliance level less stringent than the
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emission standards that would other-
wise apply, we will calculate the lost
environmental benefit based on the
compliance level you select for your
engines.

(3) The labeling requirements in
paragraph (b) of this section apply to
your exempted engines; however, if you
certify engines to specific compliance
levels, state on the label the compli-
ance levels that apply to each engine.

[67 FR 68347, Nov. 8, 2002, as amended at 69
FR 39268, June 29, 2004; 70 FR 40514, July 13,
2005]

§1068.260 What are the provisions for
temporarily exempting engines for
delegated final assembly?

(a) Shipping an engine separately
from an aftertreatment component
that you have specified as part of its
certified configuration will not be a
violation of the prohibitions in
§1068.101(a)(1), if you do all the fol-
lowing:

(1) Apply for and receive a certificate
of conformity for the engine and its
emission-control system before ship-
ment.

(2) Provide installation instructions
in enough detail to ensure that the en-
gine will be in its certified configura-
tion if someone follows these instruc-
tions.

(3) Have a contractual agreement
with an equipment manufacturer obli-
gating the equipment manufacturer to
complete the final assembly of the en-
gine so it is in its certified configura-
tion when installed in the equipment.
This agreement must also obligate the
equipment manufacturer to provide the
affidavits and cooperate with the au-
dits required under paragraph (a)(6) of
this section.

4) Include the cost of all
aftertreatment components in the cost
of the engine.

(5) Ship the aftertreatment compo-
nents directly to the equipment manu-
facturer, or arrange for separate ship-
ment by the component manufacturer
to the equipment manufacturer.

(6) Take appropriate additional steps
to ensure that all engines will be in
their certified configuration when in-
stalled by the equipment manufac-
turer. At a minimum do the following:
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(i) Obtain annual affidavits from
every equipment manufacturer to
whom you sell engines under this sec-
tion. Include engines that you sell
through distributors or dealers. The af-
fidavits must list the part numbers of
the aftertreatment devices that equip-
ment manufacturers install on each en-
gine they purchase from you under this
section.

(ii) If you sell more than 50 engines
per model year under this section, you
must annually audit four equipment
manufacturers to whom you sell en-
gines under this section. To select indi-
vidual equipment manufacturers, di-
vide all the affected equipment manu-
facturers into quartiles based on the
number of engines they buy from you;
select a single equipment manufac-
turer from each quartile each model
year. Vary the equipment manufactur-
ers you audit from year to year, though
you may repeat an audit in a later
model year if you find or suspect that
a particular equipment manufacturer
is not properly installing
aftertreatment devices. If you sell en-
gines to fewer than 16 equipment man-
ufacturers under the provisions of this
section, you may instead set up a plan
to audit each equipment manufacturer
on average once every four model
years. Audits must involve the assem-
bling companies’ facilities, procedures,
and production records to monitor
their compliance with your instruc-
tions, must include investigation of
some assembled engines, and must con-
firm that the number of aftertreatment
devices shipped were sufficient for the
number of engines produced. Where an
equipment manufacturer is not located
in the United States, you may conduct
the audit at a distribution or port fa-
cility in the United States. You must
keep records of these audits for five
yvears after the end of the model year
and provide a report to us describing
any uninstalled or improperly installed
aftertreatment components. Send us
these reports within 90 days of the
audit, except as specified in paragraph
(d) of this section.

(iii) If you sell up to 50 engines per
model year under this section, you
must conduct audits as described in
paragraph (a)(6)(ii) of this section or
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