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§ 122.26(b)(15), the Director may include 
permit conditions that incorporate 
qualifying State, Tribal, or local ero-
sion and sediment control program re-
quirements by reference. Where a 
qualifying State, Tribal, or local pro-
gram does not include one or more of 
the elements in this paragraph (s)(1), 
then the Director must include those 
elements as conditions in the permit. A 
qualifying State, Tribal, or local ero-
sion and sediment control program is 
one that includes: 

(i) Requirements for construction 
site operators to implement appro-
priate erosion and sediment control 
best management practices; 

(ii) Requirements for construction 
site operators to control waste such as 
discarded building materials, concrete 
truck washout, chemicals, litter, and 
sanitary waste at the construction site 
that may cause adverse impacts to 
water quality; 

(iii) Requirements for construction 
site operators to develop and imple-
ment a storm water pollution preven-
tion plan. (A storm water pollution 
prevention plan includes site descrip-
tions, descriptions of appropriate con-
trol measures, copies of approved 
State, Tribal or local requirements, 
maintenance procedures, inspection 
procedures, and identification of non- 
storm water discharges); and 

(iv) Requirements to submit a site 
plan for review that incorporates con-
sideration of potential water quality 
impacts. 

(2) For storm water discharges from 
construction activity identified in 
§ 122.26(b)(14)(x), the Director may in-
clude permit conditions that incor-
porate qualifying State, Tribal, or 
local erosion and sediment control pro-
gram requirements by reference. A 
qualifying State, Tribal or local ero-
sion and sediment control program is 
one that includes the elements listed in 
paragraph (s)(1) of this section and any 
additional requirements necessary to 
achieve the applicable technology- 
based standards of ‘‘best available 
technology’’ and ‘‘best conventional 

technology’’ based on the best profes-
sional judgment of the permit writer. 

[48 FR 14153, Apr. 1, 1983, as amended at 49 
FR 31842, Aug. 8, 1984; 49 FR 38049, Sept. 26, 
1984; 50 FR 6940, Feb. 19, 1985; 50 FR 7912, Feb. 
27, 1985; 54 FR 256, Jan. 4, 1989; 54 FR 18783, 
May 2, 1989; 54 FR 23895, June 2, 1989; 57 FR 
11413, Apr. 2, 1992; 57 FR 33049, July 24, 1992; 
60 FR 15386, Mar. 23, 1995; 64 FR 42469, Aug. 4, 
1999; 64 FR 68847, Dec. 8, 1999; 65 FR 30908, 
May 15, 2000; 66 FR 65337, Dec. 18, 2001; 69 FR 
41682, July 9, 2004; 70 FR 60191, Oct. 14, 2005] 

EFFECTIVE DATE NOTE: At 71 FR 35040, June 
16, 2006, § 122.44 is amended by revising para-
graph (b)(3), effective July 17, 2006. For the 
convenience of the user, the revised text is 
set forth as follows: 

§ 122.44 Establishing limitations, standards, 
and other permit conditions (applicable 
to State NPDES programs, see § 123.25). 

* * * * * 

(b) * * * 
(3) Requirements applicable to cooling 

water intake structures under section 316(b) 
of the CWA, in accordance with part 125, sub-
parts I, J, and N of this chapter. 

* * * * * 

§ 122.45 Calculating NPDES permit 
conditions (applicable to State 
NPDES programs, see § 123.25). 

(a) Outfalls and discharge points. All 
permit effluent limitations, standards 
and prohibitions shall be established 
for each outfall or discharge point of 
the permitted facility, except as other-
wise provided under § 122.44(k) (BMPs 
where limitations are infeasible) and 
paragraph (i) of this section (limita-
tions on internal waste streams). 

(b) Production-based limitations. (1) In 
the case of POTWs, permit effluent 
limitations, standards, or prohibitions 
shall be calculated based on design 
flow. 

(2)(i) Except in the case of POTWs or 
as provided in paragraph (b)(2)(ii) of 
this section, calculation of any permit 
limitations, standards, or prohibitions 
which are based on production (or 
other measure of operation) shall be 
based not upon the designed production 
capacity but rather upon a reasonable 
measure of actual production of the fa-
cility. For new sources or new dis-
chargers, actual production shall be es-
timated using projected production. 
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The time period of the measure of pro-
duction shall correspond to the time 
period of the calculated permit limita-
tions; for example, monthly production 
shall be used to calculate average 
monthly discharge limitations. 

(ii)(A)(1) The Director may include a 
condition establishing alternate permit 
limitations, standards, or prohibitions 
based upon anticipated increased (not 
to exceed maximum production capa-
bility) or decreased production levels. 

(2) For the automotive manufacturing 
industry only, the Regional Adminis-
trator shall, and the State Director 
may establish a condition under para-
graph (b)(2)(ii)(A)(1) of this section if 
the applicant satisfactorily dem-
onstrates to the Director at the time 
the application is submitted that its 
actual production, as indicated in para-
graph (b)(2)(i) of this section, is sub-
stantially below maximum production 
capability and that there is a reason-
able potential for an increase above ac-
tual production during the duration of 
the permit. 

(B) If the Director establishes permit 
conditions under paragraph (b)(2)(ii)(A) 
of this section: 

(1) The permit shall require the per-
mittee to notify the Director at least 
two business days prior to a month in 
which the permittee expects to operate 
at a level higher than the lowest pro-
duction level identified in the permit. 
The notice shall specify the antici-
pated level and the period during which 
the permittee expects to operate at the 
alternate level. If the notice covers 
more than one month, the notice shall 
specify the reasons for the anticipated 
production level increase. New notice 
of discharge at alternate levels is re-
quired to cover a period or production 
level not covered by prior notice or, if 
during two consecutive months other-
wise covered by a notice, the produc-
tion level at the permitted facility 
does not in fact meet the higher level 
designated in the notice. 

(2) The permittee shall comply with 
the limitations, standards, or prohibi-
tions that correspond to the lowest 
level of production specified in the per-
mit, unless the permittee has notified 
the Director under paragraph 
(b)(2)(ii)(B)(1) of this section, in which 
case the permittee shall comply with 

the lower of the actual level of produc-
tion during each month or the level 
specified in the notice. 

(3) The permittee shall submit with 
the DMR the level of production that 
actually occurred during each month 
and the limitations, standards, or pro-
hibitions applicable to that level of 
production. 

(c) Metals. All permit effluent limita-
tions, standards, or prohibitions for a 
metal shall be expressed in terms of 
‘‘total recoverable metal’’ as defined in 
40 CFR part 136 unless: 

(1) An applicable effluent standard or 
limitation has been promulgated under 
the CWA and specifies the limitation 
for the metal in the dissolved or valent 
or total form; or 

(2) In establishing permit limitations 
on a case-by-case basis under § 125.3, it 
is necessary to express the limitation 
on the metal in the dissolved or valent 
or total form to carry out the provi-
sions of the CWA; or 

(3) All approved analytical methods 
for the metal inherently measure only 
its dissolved form (e.g., hexavalent 
chromium). 

(d) Continuous discharges. For contin-
uous discharges all permit effluent lim-
itations, standards, and prohibitions, 
including those necessary to achieve 
water quality standards, shall unless 
impracticable be stated as: 

(1) Maximum daily and average 
monthly discharge limitations for all 
dischargers other than publicly owned 
treatment works; and 

(2) Average weekly and average 
monthly discharge limitations for 
POTWs. 

(e) Non-continuous discharges. Dis-
charges which are not continuous, as 
defined in § 122.2, shall be particularly 
described and limited, considering the 
following factors, as appropriate: 

(1) Frequency (for example, a batch 
discharge shall not occur more than 
once every 3 weeks); 

(2) Total mass (for example, not to 
exceed 100 kilograms of zinc and 200 
kilograms of chromium per batch dis-
charge); 

(3) Maximum rate of discharge of pol-
lutants during the discharge (for exam-
ple, not to exceed 2 kilograms of zinc 
per minute); and 
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(4) Prohibition or limitation of speci-
fied pollutants by mass, concentration, 
or other appropriate measure (for ex-
ample, shall not contain at any time 
more than 0.1 mg/1 zinc or more than 
250 grams (1⁄4 kilogram) of zinc in any 
discharge). 

(f) Mass limitations. (1) All pollutants 
limited in permits shall have limita-
tions, standards or prohibitions ex-
pressed in terms of mass except: 

(i) For pH, temperature, radiation, or 
other pollutants which cannot appro-
priately be expressed by mass; 

(ii) When applicable standards and 
limitations are expressed in terms of 
other units of measurement; or 

(iii) If in establishing permit limita-
tions on a case-by-case basis under 
§ 125.3, limitations expressed in terms 
of mass are infeasible because the mass 
of the pollutant discharged cannot be 
related to a measure of operation (for 
example, discharges of TSS from cer-
tain mining operations), and permit 
conditions ensure that dilution will not 
be used as a substitute for treatment. 

(2) Pollutants limited in terms of 
mass additionally may be limited in 
terms of other units of measurement, 
and the permit shall require the per-
mittee to comply with both limita-
tions. 

(g) Pollutants in intake water. (1) Upon 
request of the discharger, technology- 
based effluent limitations or standards 
shall be adjusted to reflect credit for 
pollutants in the discharger’s intake 
water if: 

(i) The applicable effluent limita-
tions and standards contained in 40 
CFR subchapter N specifically provide 
that they shall be applied on a net 
basis; or 

(ii) The discharger demonstrates that 
the control system it proposes or uses 
to meet applicable technology-based 
limitations and standards would, if 
properly installed and operated, meet 
the limitations and standards in the 
absence of pollutants in the intake wa-
ters. 

(2) Credit for generic pollutants such 
as biochemical oxygen demand (BOD) 
or total suspended solids (TSS) should 
not be granted unless the permittee 
demonstrates that the constituents of 
the generic measure in the effluent are 
substantially similar to the constitu-

ents of the generic measure in the in-
take water or unless appropriate addi-
tional limits are placed on process 
water pollutants either at the outfall 
or elsewhere. 

(3) Credit shall be granted only to the 
extent necessary to meet the applica-
ble limitation or standard, up to a 
maximum value equal to the influent 
value. Additional monitoring may be 
necessary to determine eligibility for 
credits and compliance with permit 
limits. 

(4) Credit shall be granted only if the 
discharger demonstrates that the in-
take water is drawn from the same 
body of water into which the discharge 
is made. The Director may waive this 
requirement if he finds that no envi-
ronmental degradation will result. 

(5) This section does not apply to the 
discharge of raw water clarifier sludge 
generated from the treatment of intake 
water. 

(h) Internal waste streams. (1) When 
permit effluent limitations or stand-
ards imposed at the point of discharge 
are impractical or infeasible, effluent 
limitations or standards for discharges 
of pollutants may be imposed on inter-
nal waste streams before mixing with 
other waste streams or cooling water 
streams. In those instances, the moni-
toring required by § 122.48 shall also be 
applied to the internal waste streams. 

(2) Limits on internal waste streams 
will be imposed only when the fact 
sheet under § 124.56 sets forth the ex-
ceptional circumstances which make 
such limitations necessary, such as 
when the final discharge point is inac-
cessible (for example, under 10 meters 
of water), the wastes at the point of 
discharge are so diluted as to make 
monitoring impracticable, or the inter-
ferences among pollutants at the point 
of discharge would make detection or 
analysis impracticable. 

(i) Disposal of pollutants into wells, 
into POTWs or by land application. Per-
mit limitations and standards shall be 
calculated as provided in § 122.50. 

[48 FR 14153, Apr. 1, 1983, as amended at 49 
FR 38049, Sept. 26, 1984; 50 FR 4514, Jan. 31, 
1985; 54 FR 258, Jan. 4, 1989; 54 FR 18784, May 
2, 1989; 65 FR 30909, May 15, 2000] 
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