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State’s statutory and regulatory provi-
sions concerning variances and exemp-
tions. 

(5) A brief description of the State’s 
plan for the provision of safe drinking 
water under emergency conditions. 

NOTE: In satisfaction of this requirement, 
for public water supplies from groundwater 
sources, EPA will accept the contingency 
plan for providing alternate drinking water 
supplies that is part of a State’s Wellhead 
Protection Program, where such program 
has been approved by EPA pursuant to sec-
tion 1428 of the SDWA. 

(6)(i) A copy of the State statutory 
and regulatory provisions authorizing 
the executive branch of the State gov-
ernment to impose an administrative 
penalty on all public water systems, 
and a brief description of the State’s 
authority for administrative penalties 
that will ensure adequate compliance 
of systems serving a population of 
10,000 or fewer individuals. 

(ii) In instances where the State con-
stitution prohibits the executive 
branch of the State government from 
assessing any penalty, the State shall 
submit a copy of the applicable part of 
its constitution and a statement from 
its Attorney General confirming this 
interpretation. 

(7)(i) A statement by the State Attor-
ney General (or the attorney for the 
State primacy agency if it has inde-
pendent legal counsel) or the attorney 
representing the Indian tribe that cer-
tifies that the laws and regulations 
adopted by the State or tribal ordi-
nances to carry out the program were 
duly adopted and are enforceable. State 
statutes and regulations cited by the 
State Attorney General and tribal ordi-
nances cited by the attorney rep-
resenting the Indian tribe shall be in 
the form of lawfully adopted State 
statutes and regulations or tribal ordi-
nances at the time the certification is 
made and shall be fully effective by the 
time the program is approved by EPA. 
To qualify as ‘‘independent legal coun-
sel,’’ the attorney signing the state-
ment required by this section shall 
have full authority to independently 
represent the State primacy agency or 
Indian tribe in court on all matters 
pertaining to the State or tribal pro-
gram. 

(ii) After EPA has received the docu-
ments required under paragraph (a) of 
this section, EPA may selectively re-
quire supplemental statements by the 
State Attorney General (or the attor-
ney for the State primacy agency if it 
has independent legal counsel) or the 
attorney representing the Indian tribe. 
Each supplemental statement shall ad-
dress all issues concerning the ade-
quacy of State authorities to meet the 
requirements of § 142.10 that have been 
identified by EPA after thorough ex-
amination as unresolved by the docu-
ments submitted under paragraph (a) 
of this section. 

(b)(1) The administrator shall act on 
an application submitted pursuant to 
§ 142.11 within 90 days after receiving 
such application, and shall promptly 
inform the State in writing of this ac-
tion. If he denies the application, his 
written notification to the State shall 
include a statement of reasons for the 
denial. 

(2) A final determination by the Ad-
ministrator that a State has met or 
has not met the requirements for pri-
mary enforcement responsibility shall 
take effect in accordance with the pub-
lic notice requirements and related 
procedures under § 142.13. 

(3) When the Administrator’s deter-
mination becomes effective pursuant 
to § 142.13, it shall continue in effect 
unless terminated pursuant to § 142.17. 

[41 FR 2918, Jan. 20, 1976, as amended at 54 
FR 52138, Dec. 20, 1989; 60 FR 33661, June 28, 
1995; 63 FR 23367, Apr. 28, 1998] 

§ 142.12 Revision of State programs. 
(a) General requirements. Either EPA 

or the primacy State may initiate ac-
tions that require the State to revise 
its approved State primacy program. 
To retain primary enforcement respon-
sibility, States must adopt all new and 
revised national primary drinking 
water regulations promulgated in part 
141 of this chapter and any other re-
quirements specified in this part. 

(1) Whenever a State revises its ap-
proved primacy program to adopt new 
or revised Federal regulations, the 
State must submit a request to the Ad-
ministrator for approval of the pro-
gram revision, using the procedures de-
scribed in paragraphs (b), (c), and (d) of 
this section. The Administrator shall 
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approve or disapprove each State re-
quest for approval of a program revi-
sion based on the requirements of the 
Safe Drinking Water Act and of this 
part. 

(2) For all State program revisions 
not covered under § 142.12(a)(1), the re-
view procedures outlined in § 142.17(a) 
shall apply. 

(b) Timing of State requests for ap-
proval of program revisions to adopt new 
or revised Federal regulations. (1) Com-
plete and final State requests for ap-
proval of program revisions to adopt 
new or revised EPA regulations must 
be submitted to the Administrator not 
later than 2 years after promulgation 
of the new or revised EPA regulations, 
unless the State requests an extension 
and the Administrator has approved 
the request pursuant to paragraph 
(b)(2) of this section. If the State ex-
pects to submit a final State request 
for approval of a program revision to 
EPA more than 2 years after promulga-
tion of the new or revised EPA regula-
tions, the State shall request an exten-
sion of the deadline before the expira-
tion of the 2-year period. 

(2) The final date for submission of a 
complete and final State request for a 
program revision may be extended by 
EPA for up to a two-year period upon a 
written application by the State to the 
Administrator. In the extension appli-
cation the State must demonstrate it 
is requesting the extension because it 
cannot meet the original deadline for 
reasons beyond its control despite a 
good faith effort to do so. The applica-
tion must include a schedule for the 
submission of a final request by a cer-
tain time and provide sufficient infor-
mation to demonstrate that the State: 

(i)(A) Currently lacks the legislative 
or regulatory authority to enforce the 
new or revised requirements, or 

(B) Currently lacks the program ca-
pability adequate to implement the 
new or revised requirements; or 

(C) Is requesting the extension to 
group two or more program revisions 
in a single legislative or regulatory ac-
tion; and 

(ii) Is implementing the EPA require-
ments to be adopted by the State in its 
program revision pursuant to para-
graph (b)(3) of this section within the 

scope of its current authority and ca-
pabilities. 

(3) To be granted an extension, the 
State must agree with EPA to meet 
certain requirements during the exten-
sion period, which may include the fol-
lowing types of activities as deter-
mined appropriate by the Adminis-
trator on a case-by-case basis: 

(i) Informing public water systems of 
the new EPA (and upcoming State) re-
quirements and that EPA will be over-
seeing implementation of the require-
ments until the State, if eligible for in-
terim primacy, submits a complete and 
final primacy revision request to EPA, 
or in all other cases, until EPA ap-
proves the State program revision; 

(ii) Collecting, storing and managing 
laboratory results, public notices, and 
other compliance and operation data 
required by the EPA regulations; 

(iii) Assisting EPA in the develop-
ment of the technical aspects of en-
forcement actions and conducting in-
formal follow-up on violations (tele-
phone calls, letters, etc.); 

(iv) Providing technical assistance to 
public water systems; 

(v) Providing EPA with all informa-
tion prescribed by § 142.15 of this part 
on State reporting; and 

(vi) For States whose request for an 
extension is based on a current lack of 
program capability adequate to imple-
ment the new requirements, taking 
steps agreed to by EPA and the State 
during the extension period to remedy 
the deficiency. 

(c) Contents of a State request for ap-
proval of a program revision. (1) The 
State request for EPA approval of a 
program revision shall be concise and 
must include: 

(i) The documentation necessary 
(pursuant to § 142.11(a)) to update the 
approved State primacy program, and 
identification of those elements of the 
approved State primacy program that 
have not changed because of the pro-
gram revision. The documentation 
shall include a side-by-side comparison 
of the Federal requirements and the 
corresponding State authorities, in-
cluding citations to the specific stat-
utes and administrative regulations or 
ordinances and, wherever appropriate, 
judicial decisions which demonstrate 

VerDate Aug<31>2005 12:05 Aug 25, 2006 Jkt 208162 PO 00000 Frm 00598 Fmt 8010 Sfmt 8010 Y:\SGML\208162.XXX 208162



589 

Environmental Protection Agency § 142.12 

adequate authority to meet the re-
quirements of § 142.10 as they apply to 
the program revision. 

(ii) Any additional materials that are 
listed in § 142.16 of this part for a spe-
cific EPA regulation, as appropriate; 
and 

(iii) For a complete and final State 
request only, unless one of the condi-
tions listed in paragraph (c)(2) of this 
section are met, a statement by the 
State Attorney General (or the attor-
ney for the State primacy agency if it 
has independent legal counsel) or the 
attorney representing the Indian tribe 
that certifies that the laws and regula-
tions adopted by the State or tribal or-
dinances to carry out the program revi-
sion were duly adopted and are enforce-
able. State statutes and regulations 
cited by the State Attorney General 
and tribal ordinances cited by the at-
torney for the Indian tribe shall be in 
the form of lawfully adopted State 
statutes and regulations or tribal ordi-
nances at the time the certification is 
made and shall be fully effective by the 
time the request for program revision 
is approved by EPA. To qualify as 
‘‘independent legal counsel,’’ the attor-
ney signing the statement required by 
this section shall have full authority to 
independently represent the State pri-
macy agency or tribe in court on all 
matters pertaining to the State or trib-
al program. 

(2) An Attorney General’s statement 
will be required as part of the State re-
quest for EPA approval of a program 
revision unless EPA specifically waives 
this requirement for a specific regula-
tion at the time EPA promulgates the 
regulation, or by later written notice 
from the Administrator to the State. 

(3) After EPA has received the docu-
ments required under paragraph (c)(1) 
of this section, EPA may selectively 
require supplemental statements by 
the State Attorney General (or the at-
torney for the State primacy agency if 
it has independent legal counsel) or the 
attorney representing the Indian tribe. 
Each supplemental statement shall ad-
dress all issues concerning the ade-
quacy of State authorities to meet the 
requirements of § 142.10 that have been 
identified by EPA after thorough ex-
amination as unresolved by the docu-

ments submitted under paragraph (c)(1) 
of this section. 

(d) Procedures for review of a State re-
quest for approval of a program revision— 
(1) Preliminary request. (i) The State 
may submit to the Administrator for 
his or her review a preliminary request 
for approval of each program revision, 
containing the information listed in 
paragraph (c)(1) of this section, in draft 
form. The preliminary request does not 
require an Attorney General’s state-
ment in draft form, but does require 
draft State statutory or regulatory 
changes and a side-by-side comparison 
of State authorities with EPA require-
ments to demonstrate that the State 
program revision meets EPA require-
ments under § 142.10 of this part. The 
preliminary request should be sub-
mitted to the Administrator as soon as 
practicable after the promulgation of 
the EPA regulations. 

(ii) The Administrator will review 
the preliminary request submitted in 
accordance with paragraph (d)(1)(i) of 
this section and make a tentative de-
termination on the request. The Ad-
ministrator will send the tentative de-
termination and other comments or 
suggestions to the State for its use in 
developing the State’s final request 
under paragraph (d)(2) of this section. 

(2) Final request. The State must sub-
mit a complete and final request for 
approval of a program revision to the 
Administrator for his or her review and 
approval. The request must contain the 
information listed in paragraph (c)(1) 
of this section in complete and final 
form, in accordance with any tentative 
determination EPA may have issued. 
Complete and final State requests for 
program revisions shall be submitted 
within two years of the promulgation 
of the new or revised EPA regulations, 
as specified in paragraph (b) of this sec-
tion. 

(3) EPA’s determination on a complete 
and final request. (i) The Administrator 
shall act on a State’s request for ap-
proval of a program revision within 90 
days after determining that the State 
request is complete and final and shall 
promptly notify the State of his/her de-
termination. 

(ii) If the Administrator disapproves 
a final request for approval of a pro-
gram revision, the Administrator will 
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notify the State in writing. Such noti-
fication will include a statement of the 
reasons for disapproval. 

(iii) A final determination by the Ad-
ministrator on a State’s request for ap-
proval of a program revision shall take 
effect in accordance with the public no-
tice requirements and related proce-
dures under § 142.13. 

(e) Interim primary enforcement author-
ity. A State with an approved primacy 
program for each existing national pri-
mary drinking water regulation shall 
be considered to have interim primary 
enforcement authority with respect to 
each new or revised national drinking 
water regulation that it adopts begin-
ning when the new or revised State 
regulation becomes effective or when 
the complete primacy revision applica-
tion is submitted to the Administrator, 
whichever is later, and shall end when 
the Administrator approves or dis-
approves the State’s revised primacy 
program. 

[54 FR 52138, Dec. 20, 1989, as amended at 63 
FR 23367, Apr. 28, 1998; 66 FR 3780, Jan. 16, 
2001] 

§ 142.13 Public hearing. 
(a) The Administrator shall provide 

an opportunity for a public hearing be-
fore a final determination pursuant to 
§ 142.11 that the State meets or does not 
meet the requirements for obtaining 
primary enforcement responsibility, or 
a final determination pursuant to 
§ 142.12(d)(3) to approve or disapprove a 
State request for approval of a program 
revision, or a final determination pur-
suant to § 142.17 that a State no longer 
meets the requirements for primary en-
forcement responsibility. 

(b) The Administrator shall publish 
notice of any determination specified 
in paragraph (a) of this section in the 
FEDERAL REGISTER and in a newspaper 
or newspapers of general circulation in 
the State involved within 15 days after 
making such determination, with a 
statement of his reasons for the deter-
mination. Such notice shall inform in-
terested persons that they may request 
a public hearing on the Administra-
tor’s determination. Such notice shall 
also indicate one or more locations in 
the State where information submitted 
by the State pursuant to § 142.11 is 
available for inspection by the general 

public. A public hearing may be re-
quested by any interested person other 
than a Federal agency. Frivolous or in-
substantial requests for hearing may 
be denied by the Administrator. 

(c) Requests for hearing submitted 
pursuant to paragraph (b) of this sec-
tion shall be submitted to the Adminis-
trator within 30 days after publication 
of notice of opportunity for hearing in 
the FEDERAL REGISTER. Such requests 
shall include the following informa-
tion: 

(1) The name, address and telephone 
number of the individual, organization 
or other entity requesting a hearing. 

(2) A brief statement of the request-
ing person’s interest in the Adminis-
trator’s determination and of informa-
tion that the requesting person intends 
to submit at such hearing. 

(3) The signature of the individual 
making the request; or, if the request 
is made on behalf of an organization or 
other entity, the signature of a respon-
sible official of the organization or 
other entity. 

(d) The Administrator shall give no-
tice in the FEDERAL REGISTER and in a 
newspaper or newspapers of general cir-
culation in the State involved of any 
hearing to be held pursuant to a re-
quest submitted by an interested per-
son or on his own motion. Notice of the 
hearing shall also be sent to the person 
requesting a hearing, if any, and to the 
State involved. Notice of the hearing 
shall include a statement of the pur-
pose of the hearing, information re-
garding the time and location or loca-
tions for the hearing and the address 
and telephone number of an office at 
which interested persons may obtain 
further information concerning the 
hearing. At least one hearing location 
specified in the public notice shall be 
within the involved State. Notice of 
hearing shall be given not less than 15 
days prior to the time scheduled for 
the hearing. 

(e) Hearings convened pursuant to 
paragraph (d) of this section shall be 
conducted before a hearing officer to be 
designated by the Administrator. The 
hearing shall be conducted by the hear-
ing officer in an informal, orderly and 
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