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order shall explain the reasons sup-
porting the change.

(2) The record of the final order shall
consist of the record supporting the
proposed order, all public comments,
all other information considered by the
Regional Administrator in issuing the
final order and a document responding
to all significant public comments sub-
mitted on the proposed order. If new
points are raised or new material sup-
plied during the public comment pe-
riod, the Regional Administrator may
support the responses on those matters
by adding new materials to the record.
The record shall be complete when the
final order is issued.

(3) Notice of the final order shall be
provided by mailing the final order to
the affected system(s), the State, and
all parties who commented on the pro-
posed order.

(4) Upon issuance of the final order,
its terms constitute requirements of
the national primary drinking water
regulation for lead and/or copper until
such time as the Regional Adminis-
trator issues a new order (which may
include recision of the previous order)
pursuant to the procedures in this sec-
tion. Such requirements shall super-
sede any inconsistent treatment re-
quirements established by the State
pursuant to the mnational primary
drinking water regulations for lead and
copper.

(5) The Regional Administrator may
not issue a final order to impose condi-
tions less stringent than those imposed
by the State.

(e) The Regional Administrator may
not delegate authority to sign the final
order under this section.

(f) Final action of the Regional Ad-
ministrator under paragraph (d) of this
section shall constitute action of the
Administrator for purposes of 42 U.S.C.
§300j-7(a)(2).

[56 FR 26563, June 7, 1991]

Subpart C—Review of State-Issued
Variances and Exemptions

§142.20 State-issued variances and ex-
emptions under Section 1415(a) and
Section 1416 of the Act.

(a) States with primary enforcement
responsibility may issue variances to
public water systems (other than small
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system variances) from the require-
ments of primary drinking water regu-
lations under conditions and in a man-
ner which are not less stringent than
the requirements under Section 1415(a)
of the Act. In States that do not have
primary enforcement responsibility,
variances may be granted by the Ad-
ministrator pursuant to Subpart E of
this part.

(1) A State must document all find-
ings that are required under Section
1415(a) of the Act.

(2) If a State prescribes a schedule
pursuant to section 1415(a) of the Act
requiring compliance with a contami-
nant level for which the variance is
granted later than five years from the
date of issuance of the variance the
State must—

(i) Document its rationale for the ex-
tended compliance schedule;

(ii) Discuss the rationale for the ex-
tended compliance schedule in the re-
quired public notice and opportunity
for public hearing; and

(iii) Provide the shortest practicable
time schedule feasible under the cir-
cumstances.

(b) States with primary enforcement
responsibility may issue exemptions
from the requirements of primary
drinking water regulations under con-
ditions and in a manner which are not
less stringent than the requirements
under Section 1416 of the Act. In States
that do not have primary enforcement
responsibility, exemptions may be
granted by the Administrator pursuant
to Subpart F of this part.

(1) A State must document all find-
ings that are required under Section
1416 of the Act:

(i) Before finding that management
and restructuring changes cannot be
made, a State must consider the fol-
lowing measures, and the availability
of State Revolving Loan Fund assist-
ance, or any other Federal or State
program, that is reasonably likely to
be available within the period of the
exemption to implement these meas-
ures:

(A) Consideration of rate increases,
accounting changes, the appointment
of a State-certified operator under the
State’s Operator Certification pro-
gram, contractual agreements for joint
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operation with one or more public
water systems;

(B) Activities consistent with the
State’s Capacity Development Strat-
egy to help the public water system ac-
quire and maintain technical, finan-
cial, and managerial capacity to come
into compliance with the Act; and

(C) Ownership changes, physical con-
solidation with another public water
system, or other feasible and appro-
priate means of consolidation which
would result in compliance with the
Act;

(ii) The State must consider the
availability of an alternative source of
water, including the feasibility of part-
nerships with neighboring public water
systems, as identified by the public
water system or by the State con-
sistent with the Capacity Development
Strategy.

(2) In the case of a public water sys-
tem serving a population of not more
than 3,300 persons and which needs fi-
nancial assistance for the necessary
improvements under the initial compli-
ance schedule, an exemption granted
by the State under section
1416(b)(2)(B)(1) or (ii) of the Act may be
renewed for one or more additional 2-
year periods, but not to exceed a total
of 6 additional years, only if the State
establishes that the public water sys-
tem is taking all practicable steps to
meet the requirements of Section
1416(b)(2)(B) of the Act and the estab-
lished compliance schedule to achieve
full compliance with the contaminant
level or treatment technique for which
the exemption was granted. A State
must document its findings in granting
an extension under this paragraph.

[63 FR 43847, Aug. 14, 1998]

§142.21 State consideration of a vari-
ance or exemption request.

A State with primary enforcement
responsibility shall act on any variance
or exemption request submitted to it,
within 90 days of receipt of the request.

§142.22 Review of State variances, ex-
emptions and schedules.

(a) Not later than 18 months after the
effective date of the interim national
primary drinking water regulations the
Administrator shall complete a com-

§142.23

prehensive review of the variances and
exemptions granted (and schedules pre-
scribed pursuant thereto) by the States
with primary enforcement responsi-
bility during the one-year period begin-
ning on such effective date. The Ad-
ministrator shall conduct such subse-
quent reviews of exemptions and sched-
ules as he deems necessary to carry out
the purposes of this title, but at least
one review shall be completed within
each 3-year period following the com-
pletion of the first review under this
paragraph.

(b) Notice of a proposed review shall
be published in the FEDERAL REGISTER.
Such notice shall (1) provide informa-
tion respecting the location of data and
other information respecting the
variances and exemptions to be re-
viewed (including data and other infor-
mation concerning new scientific mat-
ters bearing on such variances and ex-
emptions), and (2) advise of the oppor-
tunity to submit comments on the
variances and exemptions reviewed and
on the need for continuing them. Upon
completion of any such review, the Ad-
ministrator shall publish in the FED-
ERAL REGISTER the results of his re-
view, together with findings responsive
to any comments submitted in connec-
tion with such review.

§142.23 Notice to State.

(a) If the Administrator finds that a
State has, in a substantial number of
instances, abused its discretion in
granting variances or exemptions
under section 1415(a) or section 1416(a)
of the Act or failed to prescribe sched-
ules in accordance with section 1415(a)
or section 1416(b) of the Act, he shall
notify the State of his findings. Such
notice shall:

(1) Identify each public water system
for which the finding was made;

(2) Specify the reasons for the find-
ing; and

(3) As appropriate, propose revoca-
tion of specific variances or exemp-
tions, or propose revised schedules for
specific public water systems.

(b) The Administrator shall also no-
tify the State of a public hearing to be
held on the provisions of the notice re-
quired by paragraph (a) of this section.
Such notice shall specify the time and
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