Environmental Protection Agency

of the treatment technology, the sys-
tem cannot meet the MCL, that system
shall be eligible for a variance under
the provisions of section 1415(a)(1)(A) of
the Act.

(3) If a community water system can
demonstrate through comprehensive
engineering assessments, which may
include pilot plant studies, that the
treatment technologies identified in
this section would only achieve a de
minimus reduction in the contaminant
level, the State may issue a schedule of
compliance that requires the system
being granted the variance to examine
other treatment technologies as a con-
dition of obtaining the variance.

(4) If the State determines that a
treatment technology identified under
paragraph (a)(3) of this section is tech-
nically feasible, the Administrator or
primacy State may require the system
to install and/or use that treatment
technology in connection with a com-
pliance schedule issued under the pro-
visions of section 1415(a)(1)(A) of the
Act. The State’s determination shall be
based upon studies by the system and
other relevant information.

(5) The State may require a commu-
nity water system to use bottled water,
point-of-use devices, point-of-entry de-
vices or other means as a condition of
granting a variance or an exemption
from the requirements of §141.66 of this
chapter, to avoid an unreasonable risk
to health.

(6) Community water systems that
use bottled water as a condition for re-
ceiving a variance or an exemption
from the requirements of §141.66 of this
chapter must meet the requirements
specified in either §142.62(g)(1) or
§142.62(2)(2) and (g)(3).

(7) Community water systems that
use point-of-use or point-of-entry de-
vices as a condition for obtaining a
variance or an exemption from the
radionuclides NPDWRs must meet the
conditions in §142.62(h)(1) through
(h)(6).

(b) [Reserved]

[656 FR 76751, Dec. 7, 2000]

Subpart H—Indian Tribes

SOURCE: 53 FR 37411, Sept. 26, 1988, unless
otherwise noted.

§142.76

§142.72 Requirements for Tribal eligi-
bility.

The Administrator is authorized to
treat an Indian tribe as eligible to
apply for primary enforcement for the
Public Water System Program and the
authority to waive the mailing require-
ments of §141.155(a) if it meets the fol-
lowing criteria:

(a) The Indian Tribe is recognized by
the Secretary of the Interior.

(b) The Indian Tribe has a tribal gov-
erning body which is currently ‘‘car-
rying out substantial governmental du-
ties and powers’ over a defined area,
(i.e., is currently performing govern-
mental functions to promote the
health, safety, and welfare of the af-
fected population within a defined geo-
graphic area).

(c) The Indian Tribe demonstrates
that the functions to be performed in
regulating the public water systems
that the applicant intends to regulate
are within the area of the Indian Tribal
government’s jurisdiction.

(d) The Indian Tribe is reasonably ex-
pected to be capable, in the Adminis-
trator’s judgment, of administering (in
a manner consistent with the terms
and purposes of the Act and all applica-
ble regulations) an effective Public
Water System program.

[63 FR 37411, Sept. 26, 1988, as amended at 59
FR 64344, Dec. 14, 1994; 63 FR 44535, Aug. 19,
1998]

§142.76 Request by an Indian Tribe
for a determination of eligibility.

An Indian Tribe may apply to the Ad-
ministrator for a determination that it
meets the criteria of section 1451 of the
Act. The application shall be concise
and describe how the Indian Tribe will
meet each of the requirements of
§142.72. The application shall consist of
the following information:

(a) A statement that the Tribe is rec-
ognized by the Secretary of the Inte-
rior.

(b) A descriptive statement dem-
onstrating that the Tribal governing
body is currently carrying out substan-
tial governmental duties and powers
over a defined area. The statement
should:

(1) Describe the form of the Tribal
government;
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(2) Describe the types of govern-
mental functions currently performed
by the Tribal governing body such as,
but not limited to, the exercise of po-
lice powers affecting (or relating to)
the health, safety, and welfare of the
affected population; taxation; and the
exercise of the power of eminent do-
main; and

(3) Identify the sources of the Tribal
government’s authority to carry out
the governmental functions currently
being performed.

(c) A map or legal description of the
area over which the Indian Tribe as-
serts jurisdiction; a statement by the
Tribal Attorney General (or equivalent
official) which describes the basis for
the Tribe’s jurisdictional assertion (in-
cluding the nature or subject matter of
the asserted jurisdiction); a copy of
those documents such as Tribal con-
stitutions, by-laws, charters, executive
orders, codes, ordinances, and/or reso-
lutions which the Tribe believes are
relevant to its assertions regarding ju-
risdiction; and a description of the lo-
cations of the public water systems the
Tribe proposes to regulate.

(d) A narrative statement describing
the capability of the Indian Tribe to
administer an effective Public Water
System program. The narrative state-
ment should include:

(1) A description of the Indian Tribe’s
previous management experience
which may include, the administration
of programs and services authorized by
the Indian Self-Determination and
Education Assistance Act (25 U.S.C. 450
et seq.), the Indian Mineral Develop-
ment Act (25 U.S.C. 2101 et seq.), or the
Indian Sanitation Facilities Construc-
tion Activity Act (42 U.S.C. 2004a).

(2) A list of existing environmental
or public health programs adminis-
tered by the Tribal governing body and
a copy of related Tribal laws, regula-
tions and policies.

(3) A description of the Indian Tribe’s
accounting and procurement systems.

(4) A description of the entity (or en-
tities) which exercise the executive,
legislative, and judicial functions of
the Tribal government.

(5) A description of the existing, or
proposed, agency of the Indian Tribe
which will assume primary enforce-
ment responsibility, including a de-

40 CFR Ch. | (7-1-06 Edition)

scription of the relationship between
owners/operators of the public water
systems and the agency.

(6) A description of the technical and
administrative capabilities of the staff
to administer and manage an effective
Public Water System Program or a
plan which proposes how the Tribe will
acquire additional administrative and/
or technical expertise. The plan must
address how the Tribe will obtain the
funds to acquire the additional admin-
istrative and technical expertise.

(e) The Administrator may, in his
discretion, request further documenta-
tion necessary to support a Tribe’s eli-
gibility.

(f) If the Administrator has pre-
viously determined that a Tribe has
met the prerequisites that make it eli-
gible to assume a role similar to that
of a state as provided by statute under
the Safe Drinking Water Act, the Clean
Water Act, or the Clean Air Act, then
that Tribe need provide only that in-
formation unique to the Public Water
System program (paragraphs (c), (d)(5)
and (6) of this section).

[63 FR 37411, Sept. 26, 1988, as amended at 59
FR 64344, Dec. 14, 1994]

§142.78 Procedure for processing an
Indian Tribe’s application.

(a) The Administrator shall process a
completed application of an Indian
Tribe in a timely manner. He shall
promptly notify the Indian Tribe of re-
ceipt of the application.

(b) A tribe that meets the require-
ments of §141.72 of this chapter is eligi-
ble to apply for development grants
and primacy enforcement responsi-
bility for a Public Water System Pro-
gram and associated funding under sec-
tion 1443(a) of the Act and for primary
enforcement responsibility for public
water systems under section 1413 of the
Act and for the authority to waive the
mailing requirement of §141.155(a) of
this chapter.

[63 FR 37411 Sept. 26, 1988, as amended at 59

FR 64345, Dec. 14, 1994; 63 FR 71376, Dec. 28,
1998]
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