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before assigning the request a specific
category.

(b) Commercial use requester. The CSB
shall charge fees for records requested
by persons or entities making a com-
mercial use request in an amount that
equals the full direct costs for search-
ing for, reviewing for release, and re-
producing the records sought. Commer-
cial use requesters are not entitled to 2
hours of free search time nor 100 free
pages of reproduction of records. In ac-
cordance with §1601.30, commercial use
requesters may be charged the costs of
searching for and reviewing records
even if there is ultimately no disclo-
sure of records.

(¢) Educational and noncommercial sci-
entific institutions. The CSB shall
charge fees for records requested by, or
on behalf of, educational institutions
and noncommercial scientific institu-
tions in an amount which equals the
cost of reproducing the records respon-
sive to the request, excluding the cost
of reproducing the first 100 pages. No
search fee shall be charged with respect
to requests by educational and non-
commercial scientific institutions. For
a request to be included in this cat-
egory, requesters must show that the
request being made is authorized by
and under the auspices of a qualifying
institution, and that the records are
not sought for commercial use but are
sought in furtherance of scholarly re-
search (if the request is from an edu-
cational institution) or scientific re-
search (if the request is from a non-
commercial scientific institution).

(d) News media. The CSB shall charge
fees for records requested by represent-
atives of the news media in an amount
which equals the cost of reproducing
the records responsive to the request,
excluding the costs of reproducing the
first 100 pages. No search fee shall be
charged with respect to requests by
representatives of the news media. For
a request to be included in this cat-
egory, the requester must qualify as a
representative of the news media and
the request must not be made for a
commercial use. A request for records
supporting the news dissemination
function of the requester shall not be
considered to be a request that is for
commercial use.

§1601.32

(e) All other requesters. The CSB shall
charge fees for records requested by
persons or entities that are not classi-
fied in any of the categories listed in
paragraphs (b), (¢), or (d) of this section
in an amount that equals the full rea-
sonable direct cost of searching for and
reproducing records that are responsive
to the request, excluding the first 2
hours of search time and the cost of re-
producing the first 100 pages of records.
In accordance with §1601.30, requesters
in this category may be charged the
cost of searching for records even if
there is ultimately no disclosure of
records, excluding the first 2 hours of
search time.

(f) For purposes of the exceptions
contained in this section on assessment
of fees, the word pages refers to paper
copies of 8% x 11 inches or 11 x 14
inches. Thus, requesters are not enti-
tled to 100 microfiche or 100 computer
disks, for example. A microfiche con-
taining the equivalent of 100 pages or a
computer disk containing the equiva-
lent of 100 pages of computer printout
meets the terms of the exception.

(g) For purposes of paragraph (e) of
this section, the term search time has as
its basis, manual search. To apply this
term to searches made by computer,
the CSB will determine the hourly cost
of operating the central processing
unit and the operator’s hourly salary
plus 16 percent. When the cost of the
search (including the operator time
and the cost of operating the computer
to process a request) equals the equiva-
lent dollar amount of 2 hours of the
salary plus 16 percent of the person
performing the search, i.e., the oper-
ator, the CSB will begin assessing
charges for the computer.

§1601.32 Limitations on charging fees.

(a) In general. Except for requesters
seeking records for a commercial use
as described in §1601.31(b), the CSB will
provide, without charge, the first 100
pages of duplication and the first 2
hours of search time, or their cost
equivalent.

(b) No fee charged. The CSB will not
charge fees to any requester, including
commercial use requesters, if the cost
of collecting a fee would be equal to or
greater than the fee itself. The ele-
ments to be considered in determining
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the cost of collecting a fee are the ad-
ministrative costs of receiving and re-
cording a requester’s remittance and of
processing the fee.

(c) Waiver or reduction of fees. The
CSB may grant a waiver or reduction
of fees if the CSB determines that the
disclosure of the information is in the
public interest because it is likely to
contribute significantly to public un-
derstanding of the operations or activi-
ties of the Federal government, and the
disclosure of the information is not pri-
marily in the commercial interest of
the requester. Requests for a waiver or
reduction of fees will be considered on
a case-by-case basis. The following fac-
tors will be considered by the CSB in
determining whether a waiver or reduc-
tion of fees is in the public interest:

(i) The subject of the request. Whether
the subject of the requested records
concerns the operations or activities of
the government. The subject matter of
the requested records, in the context of
the request, must specifically concern
identifiable operations or activities of
the Federal government with a connec-
tion that is direct and clear, not re-
mote or attenuated. Furthermore, the
records must be sought for their in-
formative value with respect to those
government operations or activities; a
request for access to records for their
intrinsic informational content alone
will not satisfy this threshold consider-
ation.

(i1) The informative value of the infor-
mation to be disclosed. Whether the dis-
closure is likely to contribute to an un-
derstanding of government operations
or activities. The disclosable portions
of the requested records must be mean-
ingfully informative on specific gov-
ernment operations or activities in
order to hold potential for contributing
to increased public understanding of
those operations and activities. The
disclosure of information that is al-
ready in the public domain, in either a
duplicative or substantially identical
form, would not be likely to contribute
to such understanding, as nothing new
would be added to the public record.

(iii) The contribution to an wunder-
standing of the subject by the general
public. Whether disclosure of the re-
quested information will contribute to
the public understanding. The disclo-
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sure must contribute to the under-
standing of the public at large, as op-
posed to the individual understanding
of the requester or a narrow segment of
interested persons. A requester’s iden-
tity and qualifications, e.g., expertise
in the subject area and ability and in-
tention to convey information to the
general public, will be considered.

(iv) The significance of the contribution
in public understanding. Whether the
disclosure is likely to significantly en-
hance the public understanding of gov-
ernment operations or activities. The
public’s understanding of the subject
matter in question, as compared to the
level of public understanding existing
prior to the disclosure, must be likely
to be enhanced by the disclosure to a
significant extent. The FOIA Officer
shall not make a separate value judg-
ment as to whether information, even
though it in fact would contribute sig-
nificantly to public understanding of
the operations or activities of the gov-
ernment, is ‘“important’ enough to be
made public.

(2) In order to determine whether the
second fee waiver requirement is met,
i.e., that disclosure of the requested in-
formation is not primarily in the com-
mercial interest of the requester, the
CSB shall consider the following two
factors in sequence:

(i) The existence and magnitude of a
commercial interest. Whether the re-
quester, or any person on whose behalf
the requester may be acting, has a
commercial interest that would be
furthered by the requested disclosure.
In assessing the magnitude of identi-
fied commercial interests, consider-
ation will be given to the effect that
the information disclosed would have
on those commercial interests, as well
as to the extent to which FOIA disclo-
sures serve those interests overall. Re-
questers shall be given a reasonable op-
portunity in the administrative process
to provide information bearing upon
this consideration.

(i1) The primary interest in disclosure.
Whether the magnitude of the identi-
fied commercial interest of the re-
quester is sufficiently large in com-
parison with the public interest in dis-
closure, that disclosure is primarily in
the commercial interest of the re-
quester. A fee waiver or reduction is
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warranted only where, once the public
interest standard set out in paragraph
(c)(1) of this section is satisfied, that
public interest can fairly be regarded
as greater in magnitude than that of
the requester’s commercial interest in
disclosure. The CSB will ordinarily
presume that, where a news media re-
quester has satisfied the public interest
standard, the public interest will be
serviced primarily by disclosure to
that requester. Disclosure to request-
ers who compile and market Federal
government information for direct eco-
nomic gain will not be presumed to pri-
marily serve the public interest.

(3) Where only a portion of the re-
quested record satisfies the require-
ments for a waiver or reduction of fees
under this paragraph, a waiver or re-
duction shall be granted only as to
that portion.

(4) A request for a waiver or reduc-
tion of fees must accompany the re-
quest for disclosure of records and
should include:

(i) A clear statement of the request-
er’s interest in the records;

(ii) The proposed use of the records
and whether the requester will derive
income or other benefit from such use;

(iii) A statement of how the public
will benefit from release of the re-
quested records; and

(iv) If specialized use of the docu-
ments is contemplated, a statement of
the requester’s qualifications that are
relevant to the specialized use.

(5) A requester may appeal the denial
of a request for a waiver or reduction
of fees in accordance with the provi-
sions of §1601.23.

§1601.33 Miscellaneous fee provisions.

(a) Notice of anticipated fees in excess
of 325. Where the CSB determines or es-
timates that the fees chargeable will
amount to more than $25, the CSB
shall promptly notify the requester of
the actual or estimated amount of fees
or such portion thereof that can be
readily estimated, unless the requester
has indicated his or her willingness to
pay fees as high as those anticipated.
Where a requester has been notified
that the actual or estimated fees may
exceed $25, the request will be deemed
not to have been received until the re-
quester has agreed to pay the antici-
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pated total fee. A notice to the re-
quester pursuant to this paragraph will
include the opportunity to confer with
CSB personnel in order to reformulate
the request to meet the requester’s
needs at a lower cost.

(b) Aggregating requests. A requester
may not file multiple requests at the
same time, each seeking portions of a
record or records, solely in order to
avoid the payment of fees. When the
CSB reasonably believes that a re-
quester, or a group of requesters acting
in concert, is attempting to break a re-
quest into a series of requests for the
purpose of evading the assessment of
fees, the CSB may aggregate such re-
quests and charge accordingly. One ele-
ment to be considered in determining
whether a belief would be reasonable is
the time period over which the re-
quests have occurred. The CSB will
presume that multiple requests of this
type made within a 30-day period have
been made in order to evade fees.
Where requests are separated by a
longer period, the CSB shall aggregate
them only where there exists a solid
basis for determining that such aggre-
gation is warranted, e.g., where the re-
quests involve clearly related matters.
Multiple requests regarding unrelated
matters will not be aggregated.

(c) Advance payment of fees. (1) The
CSB does not require an advance pay-
ment before work is commenced or
continued, unless:

(i) The CSB estimates or determines
that the fees are likely to exceed $250.
If it appears that the fees will exceed
$250, the CSB will notify the requester
of the likely cost and obtain satisfac-
tory assurance of full payment where
the requester has a history of prompt
payment of FOIA fees. In the case of
requesters with no history of payment,
the CSB may require an advance pay-
ment of fees in an amount up to the
full estimated charge that will be in-
curred; or

(ii) The requester has previously
failed to pay a fee in a timely fashion,
i.e., within 30 days of the date of a bill-
ing. In such cases, the CSB may require
the requester to pay the full amount
owed plus any applicable interest, as
provided in paragraph (d) of this sec-
tion, or demonstrate that the fee owed
has been paid, prior to processing any
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