§170.5

children, parents, stepparents, foster
parents, brothers, and sisters.

Nursery means any operation engaged
in the outdoor production of any agri-
cultural plant to produce cut flowers
and ferns or plants that will be used in
their entirety in another location.
Such plants include, but are not lim-
ited to, flowering and foliage plants or
trees; tree seedlings; live Christmas
trees; vegetable, fruit, and ornamental
transplants; and turfgrass produced for
sod.

Owner means any person who has a
present possessory interest (fee, lease-
hold, rental, or other) in an agricul-
tural establishment covered by this
part. A person who has both leased
such agricultural establishment to an-
other person and granted that same
person the right and full authority to
manage and govern the use of such ag-
ricultural establishment is not an
owner for purposes of this part.

Restricted-entry interval means the
time after the end of a pesticide appli-
cation during which entry into the
treated area is restricted.

Treated area means any area to which
a pesticide is being directed or has
been directed.

Worker means any person, including a
self-employed person, who is employed
for any type of compensation and who
is performing activities relating to the
production of agricultural plants on an
agricultural establishment to which
subpart B of this part applies. While
persons employed by a commercial pes-
ticide handling establishment are per-
forming tasks as crop advisors, they
are not workers covered by the require-
ments of subpart B of this part.

§170.5 Effective date and compliance
dates.

(a) Effective date. The effective date
for this part, including §170.112(e), shall
be October 20, 1992.

(b) Accelerated provisions. The compli-
ance date shall be April 21, 1993, for:

(1) Section 170.112(a) through (c)(3);

(2) Section 170.112(d)(1) through
(@) (2)(ii);

(3) The requirement of §170.112(c)(3)
as referenced in §170.112(d)(2)(iii);

(4) The requirement of §170.112(c)(3)
as referenced in §170.112(e)(5);

(5) Section 170.120(a)(3); and
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(6) Section 170.120(b)(3).

(c) All other provisions. The compli-
ance date for all other provisions of
this part shall be April 15, 1994.

§170.7 General duties and prohibited
actions.

(a) General duties. The agricultural
employer or the handler employer, as
appropriate, shall:

(1) Assure that each worker subject
to subpart B of this part or each han-
dler subject to subpart C of this part
receives the protections required by
this part.

(2) Assure that any pesticide to
which subpart C of this part applies is
used in a manner consistent with the
labeling of the pesticide, including the
requirements of this part.

(3) Provide, to each person who su-
pervises any worker or handler, infor-
mation and directions sufficient to as-
sure that each worker or handler re-
ceives the protections required by this
part. Such information and directions
shall specify which persons are respon-
sible for actions required to comply
with this part.

(4) Require each person who super-
vises any worker or handler to assure
compliance by the worker or handler
with the provisions of this part and to
assure that the worker or handler re-
ceives the protections required by this
part.

(b) Prohibited actions. The agricul-
tural employer or the handler em-
ployer shall not take any retaliatory
action for attempts to comply with
this part or any action having the ef-
fect of preventing or discouraging any
worker or handler from complying or
attempting to comply with any re-
quirement of this part.

§170.9 Violations of this part.

(a) Under the Federal Insecticide,
Fungicide, and Rodenticide Act (7
U.S.C. 136 et seq.) (FIFRA) section
12(a)(2)(G) it is unlawful for any person
‘““to use any registered pesticide in a
manner inconsistent with its labeling.”’
When this part is referenced on a label,

208



Environmental Protection Agency

users must comply with all of its re-
quirements except those that are in-
consistent with product-specific in-
structions on the labeling. For the pur-
poses of this part, EPA interprets the
term ‘‘use’’ to include:

(1) Preapplication activities, includ-
ing, but not limited to:

(i) Arranging for the application of
the pesticide;

(ii) Mixing and loading the pesticide;
and

(iii) Making necessary preparations
for the application of the pesticide, in-
cluding responsibilities related to
worker notification, training of han-
dlers, decontamination, use and care of
personal protective equipment, emer-
gency information, and heat stress
management.

(2) Application of the pesticide.

(3) Post-application activities nec-
essary to reduce the risks of illness and

injury resulting from handlers’ and
workers’ occupational exposures to
pesticide residues during the re-
stricted-entry interval plus 30 days.

These activities include, but are not
limited to, responsibilities related to
worker training, notification, and de-
contamination.

(4) Other pesticide-related activities,
including, but not limited to, providing
emergency assistance, transporting or
storing pesticides that have been
opened, and disposing of excess pes-
ticides, spray mix, equipment wash wa-
ters, pesticide containers, and other
pesticide-containing materials.

(b) A person who has a duty under
this part, as referenced on the pesticide
product label, and who fails to perform
that duty, violates FIFRA section
12(a)(2)(G) and is subject to a civil pen-
alty under section 14. A person who
knowingly violates section 12(a)(2)(G)
is subject to section 14 criminal sanc-
tions.

(c) FIFRA section 14(b)(4) provides
that a person is liable for a penalty
under FIFRA if another person em-
ployed by or acting for that person vio-
lates any provision of FIFRA. The
term “‘acting for” includes both em-
ployment and contractual relation-
ships.

(d) The requirements of this part, in-
cluding the decontamination require-
ments, shall not, for the purposes of

§170.103

section 653(b)(1) of title 29 of the U.S.
Code, be deemed to be the exercise of
statutory authority to prescribe or en-
force standards or regulations affecting
the general sanitary hazards addressed
by the OSHA Field Sanitation Stand-
ard, 29 CFR 1928.110, or other agricul-
tural, nonpesticide hazards.

Subpart B—Standard for Workers

§170.102 Applicability of this subpart.

Except as provided by §§170.103 and
170.104, this subpart applies when any
pesticide product is used on an agricul-
tural establishment in the production
of agricultural plants.

[60 FR 21952, May 3, 1995]

§170.103 Exceptions.

Exceptions. This subpart does not
apply when any pesticide is applied on
an agricultural establishment in the
following circumstances:

(a) For mosquito abatement, Medi-
terranean fruit fly eradication, or simi-
lar wide-area public pest control pro-
grams sponsored by governmental enti-
ties;

(b) On livestock or other animals, or
in or about animal premises;

(c) On plants grown for other than
commercial or research purposes,
which may include plants in habi-
tations, home fruit and vegetable gar-
dens, and home greenhouses;

(d) On plants that are in ornamental
gardens, parks, and public or private
lawns and grounds that are intended
only for aesthetic purposes or climatic
modification;

(e) By injection directly into agricul-
tural plants. Direct injection does not
include ‘“‘hack and squirt,” ““frill and
spray,” chemigation, soil-incorpora-
tion, or soil-injection;

() In a manner not directly related
to the production of agricultural
plants, including, but not limited to,
structural pest control, control of
vegetation along rights-of-way and in
other noncrop areas, and pasture and
rangeland use;

(g) For control of vertebrate pests;

(h) As attractants or repellents in
traps;
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