Environmental Protection Agency

such plan may not be substantially
modified without the prior approval of
the Administrator. A proposed change
may be submitted for approval at any
time but all applicable requirements
prescribed by these Regulations must
be satisfied for the modification to be
eligible for approval by the Adminis-
trator.

(c) Whenever the Administrator de-
termines that a State is not admin-
istering the certification program in
accordance with the State plan ap-
proved under §171.7, he shall so notify
the State and provide for a hearing at
the request of the State and, if appro-
priate corrective action is not taken
within a reasonable time, not to exceed
ninety days, the Administrator shall
withdraw approval of the plan.

[40 FR 11704, Mar. 12, 1975]

§171.9 Submission and approval of
Government Agency Plan.

This section is included to provide
for certain Federal employees includ-
ing those whose duties may require
them to use or supervise the use of re-
stricted use pesticides in a number of
States.

(a) Sections 171.1 through 171.8 will,
with the necessary changes, apply to
the Government Agency Plan (GAP)
for determining and attesting to the
competency of Federal employees to
use or supervise the use of restricted
use pesticides.

(b) Federal employees qualified under
the GAP shall:

(1) Be prepared to present the Federal
form issued to them attesting to their
competency to appropriate State offi-
cials.

(2) Fulfill any additional require-
ments States may have enumerated in
their State plans as provided for under
§171.7(e)(4).

(¢) The employing Federal agency
shall ensure that certified employees
using or supervising the use of re-
stricted use pesticides within a Federal
facility are subject to the same or
equivalent provisions prescribed under
§171.7(b)(1)(iii) (A)-(E).

[40 FR 11704, Mar. 12, 1975]

§171.10

§171.10 Certification of applicators on
Indian Reservations.

This section applies to applicators on
Indian Reservations.

(a) On Indian Reservations?! not sub-
ject to State jurisdiction the appro-
priate Indian Governing Body2 may
choose to utilize the State certifi-
cation program, with the concurrence
of the State, or develop its own plan
for certifying private and commercial
applicators to use or supervise the use
of restricted use pesticides.

(1) If the Indian Governing Body de-
cides to utilize the State certification
program, it should enter into a cooper-
ative agreement with the State. This
agreement should include matters con-
cerning funding and proper authority
for enforcement purposes. Such agree-
ment and any amendments thereto
shall be incorporated in the State plan,
and forwarded to the Administrator for
approval or disapproval.

(2) If the Indian Governing Body de-
cides to develop its own certification
plan, it shall be based on either Federal
standards (8§171.1 through 171.8) or
State standards for certification which
have been accepted by EPA. Such a
plan shall be submitted through the
United States Department of the Inte-
rior to the EPA Administrator for ap-
proval.

(b) On Indian Reservations where the
State has assumed jurisdiction under
other Federal laws, anyone using or su-
pervising the use of restricted use pes-
ticides shall be certified under the ap-
propriate State certification plan.

(c) Non-Indians applying restricted
use pesticides on Indian Reservations
not subject to State jurisdiction shall
be certified either under a State cer-
tification plan accepted by the Indian
Governing Body or under the Indian
Reservation certification plan.

1The term Indian Reservation means any
federally-recognized reservation established
by Treaty, Agreement, Executive Order, or
Act of Congress.

2The term Indian Governing Body means
the governing body of any tribe, band, or
group of Indians subject to the jurisdiction
of the United States and recognized by the
United States as possessing power of self-
government.
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§171.11

(d) Nothing in this section is in-
tended either to confer or deny juris-
diction to the States over Indian Res-
ervations not already conferred or de-
nied under other laws or treaties.

[40 FR 11704, Mar. 12, 1975]

§171.11 Federal certification of pes-
ticide applicators in States or on In-
dian Reservations where there is no
approved State or Tribal certifi-
cation plan in effect.

(a) Applicability. This section applies
to persons in any State and on any In-
dian Reservation where, because there
is no approved State or Tribal certifi-
cation plan in effect, the Adminis-
trator implements an EPA plan for the
Federal certification of applicators of
restricted use pesticides.

(b) Certification requirement. In any
State or on any Indian Reservation
where this section is applicable, any
person who uses or supervises the use
of any pesticide classified for restricted
use must be certified in accordance
with this section. However, a com-
petent person who is not certified may
use a restricted use pesticide under the
direct supervision of a certified appli-
cator for uses authorized by the cer-
tified applicator’s certification. Pri-
vate applicator certification shall au-
thorize only those uses, or the super-
vision of those uses, described in
§171.2(t). Commercial applicator cer-
tification shall authorize only those
uses, or the supervision of those uses,
included within the specific cat-
egory(ies) or subcategory(ies), de-
scribed in §171.3(b) or an applicable
Federal plan, in which the applicator is
certified.

(c) Certification of commercial applica-
tors—(1) Categories for Commercial Appli-
cators. Categories referred to in this
section are the same as those listed in
§171.3(b). Determination of competency
in each category shall conform to the
requirements of §171.4(a).

(2) Subcategories. The Administrator
may adopt subcategories as he or she
deems necessary, consonant with the
needs of the individual State or Res-
ervation.

(3) Standards for certification. The
standards of competency for certifi-
cation of commercial applicators under

40 CFR Ch. | (7-1-06 Edition)

this section are the same as those list-
ed in §171.4 (b) and (c) and §171.6.

(4) Certification procedure. An indi-
vidual who desires to be certified or re-
certified under this paragraph shall
complete the EPA certification form
and submit the form to the appropriate
EPA Regional Office. In order to be ini-
tially certified as a commercial appli-
cator under this paragraph, an indi-
vidual must take and pass written ex-
aminations approved by the Adminis-
trator and administered by the Admin-
istrator or any other party approved by
him or her. A general examination will
be given, based on the general stand-
ards found in §171.4(b) and the stand-
ards for supervision found in §171.6. In
addition, specific category and sub-
category examinations will be given,
based on the appropriate category or
subcategory  standards  found in
§171.4(c) and the applicable Federal
plan. The Administrator will notify the
individual in writing of the results of
the examinations within 45 days unless
special circumstances justify a longer
time period. The Administrator will
issue to each person who has passed a
general examination and one or more
category or subcategory examinations
a commercial applicator certificate
covering each category and sub-
category in which he or she has quali-
fied. A commercial applicator certifi-
cate is valid for a period of three years
from the date of issuance, unless ear-
lier suspended or revoked by the Ad-
ministrator (two years from the date of
issuance, in the case of certificates
issued prior to [effective date of
amended rule]), and is valid within the
State or Indian Reservation named on
the certificate.

(5) Re-examination. Individuals failing
to pass the required certification ex-
amination(s) may be re-examined after
notification of failure. An individual
seeking re-examination need take only
the examination(s) which he or she
originally failed.

(6) Renewal of commercial applicator
certification. A certified commercial ap-
plicator may qualify for recertification
by taking and passing written exami-
nations as specified in paragraph (c)(4)
of this section, or by successfully com-
pleting any available training program
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