
280 

40 CFR Ch. I (7–1–06 Edition) § 178.35 

factual issues that are not determina-
tive with respect to the action re-
quested. For example, a hearing will 
not be granted if the Administrator 
concludes that the action would be the 
same even if the factual issue were re-
solved in the manner sought. 

(c) Where appropriate, the Adminis-
trator will make rulings on any issues 
raised by an objection which are nec-
essary for resolution prior to deter-
mining whether a request for an evi-
dentiary hearing should be granted. 

§ 178.35 Modification or revocation of 
regulation or prior order. 

(a) If the Administrator determines 
upon review of an objection or request 
for hearing that the regulation or prior 
order in question should be modified or 
revoked, the Administrator will pub-
lish an order setting forth any revision 
to the regulation or prior order that 
the Administrator has found to be war-
ranted. 

(b) The Administrator will provide an 
opportunity for objections and requests 
for hearing on such order to the extent 
required by law. Such objections to the 
modification or revocation of the regu-
lation, and requests for a hearing on 
such objections, may be submitted 
under §§ 178.20 through 178.27. 

(c) Objections and requests for hear-
ing that are not affected by the modi-
fication or revocation will remain on 
file and be acted upon in accordance 
with this part. 

[55 FR 50291, Dec. 5, 1990, as amended at 70 
FR 33359, June 8, 2005] 

§ 178.37 Order responding to objec-
tions on which a hearing was not 
requested or was denied. 

(a) The Administrator will publish in 
the FEDERAL REGISTER an order under 
FFDCA section 408(g)(2)(B) or section 
408(g)(2)(C) setting forth the Adminis-
trator’s determination on each denial 
of a request for a hearing, and on each 
objection submitted under § 178.20 on 
which: 

(1) A hearing was not requested. 
(2) A hearing was requested, but de-

nied. 
(b) Each order published under para-

graph (a) of this section must state the 
reasons for the Administrator’s deter-
mination. If the order denies a request 

for a hearing on the objection, the 
order also must state the reason for 
that denial (e.g., why the request for a 
hearing did not conform to § 178.27, or 
why the request was denied under 
§ 178.32). 

(c) Each order published under para-
graph (a) of this section must state its 
effective date. 

[55 FR 50291, Dec. 5, 1990, as amended at 70 
FR 33359, June 8, 2005] 

Subpart C [Reserved] 

Subpart D—Judicial Review 
§ 178.65 Judicial review. 

An order issued under § 178.37 is final 
agency action reviewable in the courts 
as provided by FFDCA section 408(h), 
as of the date of publication of the 
order in the FEDERAL REGISTER. The 
failure to file a petition for judicial re-
view within the period ending on the 
60th day after the date of the publica-
tion of the order constitutes a waiver 
under FFDCA section 408(h) of the 
right to judicial review of the order 
and of any regulation promulgated by 
the order. 

[70 FR 33359, June 8, 2005] 

§ 178.70 Administrative record. 
(a) For purposes of judicial review, 

the record of an administrative pro-
ceeding that culminates in an order 
under § 178.37 consists of: 

(1) The objection ruled on (and any 
request for hearing that was included 
with the objection). 

(2) Any order issued under § 180.7(g) of 
this chapter to which the objection re-
lated, and: 

(i) Any regulation or petition denial 
that was the subject of that order. 

(ii) The petition to which such order 
responded. 

(iii) Any amendment or supplement 
of the petition. 

(iv) The data and information sub-
mitted in support of the petition. 

(v) The notice of filing of the peti-
tion. 

(3) Any order issued under § 180.29(f) 
of this chapter to which the objection 
related, the regulation that was the 
subject of that order, and each related 
Notice of Proposed Rulemaking. 
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