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Section 15. Irrevocability and Termination 

Subject to the right of the parties to 
amend this Agreement as provided in Sec-
tion 14, this Trust shall be irrevocable and 
shall continue until terminated at the writ-
ten direction of the Grantor and the Trustee, 
or by the Trustee and [the Director of the 
implementing agency], if the Grantor ceases 
to exist. Upon termination of the Trust, all 
remaining trust property, less final trust ad-
ministration expenses, shall be delivered to 
the Grantor. 

Section 16. Immunity and Indemnification 

The Trustee shall not incur personal liabil-
ity of any nature in connection with any act 
or omission, made in good faith, in the ad-
ministration of this Trust, or in carrying out 
any directions by the Grantor or [the Direc-
tor of the implementing agency] issued in 
accordance with this Agreement. The Trust-
ee shall be indemnified and saved harmless 
by the Grantor, from and against any per-
sonal liability to which the Trustee may be 
subjected by reason of any act or conduct in 
its official capacity, including all expenses 
reasonably incurred in its defense in the 
event the Grantor fails to provide such de-
fense. 

Section 17. Choice of Law 

This Agreement shall be administered, 
construed, and enforced according to the 
laws of the state of [insert name of state], or 
the Comptroller of the Currency in the case 
of National Association banks. 

Section 18. Interpretation 

As used in this Agreement, words in the 
singular include the plural and words in the 
plural include the singular. The descriptive 
headings for each section of this Agreement 
shall not affect the interpretation or the 
legal efficacy of this Agreement. 

In Witness whereof the parties have caused 
this Agreement to be executed by their re-
spective officers duly authorized and their 
corporate seals (if applicable) to be hereunto 
affixed and attested as of the date first above 
written. The parties below certify that the 
wording of this Agreement is identical to the 
wording specified in 40 CFR 280.103(b)(1) as 
such regulations were constituted on the 
date written above. 
[Signature of Grantor] 
[Name of the Grantor] 
[Title] 
Attest: 

[Signature of Trustee] 
[Name of the Trustee] 
[Title] 
[Seal] 
[Signature of Witness] 
[Name of the Witness] 
[Title] 

[Seal] 

(2) The standby trust agreement, or 
trust agreement must be accompanied 
by a formal certification of acknowl-
edgement similar to the following. 
State requirements may differ on the 
proper content of this acknowledg-
ment. 
State of lllllllllllllllllll

County of llllllllllllllllll

On this [date], before me personally came 
[owner or operator] to me known, who, being 
by me duly sworn, did depose and say that 
she/he resides at [address], that she/he is 
[title] of [corporation], the corporation de-
scribed in and which executed the above in-
strument; that she/he knows the seal of said 
corporation; that the seal affixed to such in-
strument is such corporate seal; that it was 
so affixed by order of the Board of Directors 
of said corporation; and that she/he signed 
her/his name thereto by like order. 
[Signature of Notary Public] 

[Name of Notary Public] 

(c) The Director of the implementing 
agency will instruct the trustee to re-
fund the balance of the standby trust 
fund to the provider of financial assur-
ance if the Director determines that no 
additional corrective action costs or 
third-party liability claims will occur 
as a result of a release covered by the 
financial assurance mechanism for 
which the standby trust fund was es-
tablished. 

(d) An owner or operator may estab-
lish one trust fund as the depository 
mechanism for all funds assured in 
compliance with this rule. 

[53 FR 43370, Oct. 26, 1988; 53 FR 51274, Dec. 
21, 1988] 

§ 280.104 Local government bond rat-
ing test. 

(a) A general purpose local govern-
ment owner or operator and/or local 
government serving as a guarantor 
may satisfy the requirements of § 280.93 
by having a currently outstanding 
issue or issues of general obligation 
bonds of $1 million or more, excluding 
refunded obligations, with a Moody’s 
rating of Aaa, Aa, A, or Baa, or a 
Standard & Poor’s rating of AAA, AA, 
A, or BBB. Where a local government 
has multiple outstanding issues, or 
where a local government’s bonds are 
rated by both Moody’s and Standard 
and Poor’s, the lowest rating must be 

VerDate Aug<31>2005 00:41 Aug 16, 2006 Jkt 208166 PO 00000 Frm 00554 Fmt 8010 Sfmt 8010 Y:\SGML\208166.XXX 208166



545 

Environmental Protection Agency § 280.104 

used to determine eligibility. Bonds 
that are backed by credit enhancement 
other than municipal bond insurance 
may not be considered in determining 
the amount of applicable bonds out-
standing. 

(b) A local government owner or op-
erator or local government serving as a 
guarantor that is not a general-purpose 
local government and does not have 
the legal authority to issue general ob-
ligation bonds may satisfy the require-
ments of § 280.93 by having a currently 
outstanding issue or issues of revenue 
bonds of $1 million or more, excluding 
refunded issues and by also having a 
Moody’s rating of Aaa, A, A, or Baa, or 
a Standard & Poor’s rating of AAA, 
AA, A, or BBB as the lowest rating for 
any rated revenue bond issued by the 
local government. Where bonds are 
rated by both Moody’s and Standard & 
Poor’s, the lower rating for each bond 
must be used to determine eligibility. 
Bonds that are backed by credit en-
hancement may not be considered in 
determining the amount of applicable 
bonds outstanding. 

(c) The local government owner or 
operator and/or guarantor must main-
tain a copy of its bond rating published 
within the last 12 months by Moody’s 
or Standard & Poor’s. 

(d) To demonstrate that it meets the 
local government bond rating test, the 
chief financial officer of a general pur-
pose local government owner or oper-
ator and/or guarantor must sign a let-
ter worded exactly as follows, except 
that the instructions in brackets are to 
be replaced by the relevant informa-
tion and the brackets deleted: 

LETTER FROM CHIEF FINANCIAL OFFICER 

I am the chief financial officer of [insert: 
name and address of local government owner 
or operator, or guarantor]. This letter is in 
support of the use of the bond rating test to 
demonstrate financial responsibility for [in-
sert: ‘‘taking corrective action’’ and/or 
‘‘compensating third parties for bodily in-
jury and property damage’’] caused by [in-
sert: ‘‘sudden accidental releases’’ and/or 
‘‘nonsudden accidental releases’’] in the 
amount of at least [insert: dollar amount] 
per occurrence and [insert: dollar amount] 
annual aggregate arising from operating (an) 
underground storage tank(s). 

Underground storage tanks at the fol-
lowing facilities are assured by this bond 
rating test: [List for each facility: the name 
and address of the facility where tanks are 
assured by the bond rating test]. 

The details of the issue date, maturity, 
outstanding amount, bond rating, and bond 
rating agency of all outstanding bond issues 
that are being used by [name of local govern-
ment owner or operator, or guarantor] to 
demonstrate financial responsibility are as 
follows: [complete table] 

Issue date Maturity date Outstanding amount Bond rating Rating agency 

[Moody’s or Standard & 
Poor’s] 

The total outstanding obligation of [insert 
amount], excluding refunded bond issues, ex-
ceeds the minimum amount of $1 million. All 
outstanding general obligation bonds issued 
by this government that have been rated by 
Moody’s or Standard & Poor’s are rated as at 
least investment grade (Moody’s Baa or 
Standard & Poor’s BBB) based on the most 
recent ratings published within the last 12 
months. Neither rating service has provided 
notification within the last 12 months of 
downgrading of bond ratings below invest-
ment grade or of withdrawal of bond rating 
other than for repayment of outstanding 
bond issues. 

I hereby certify that the wording of this 
letter is identical to the wording specified in 
40 CFR Part 280.104(d) as such regulations 
were constituted on the date shown imme-
diately below. 
[Date] llllllllllllllllllll

[Signature] lllllllllllllllll

[Name] lllllllllllllllllll

[Title] llllllllllllllllllll

(e) To demonstrate that it meets the 
local government bond rating test, the 
chief financial officer of local govern-
ment owner or operator and/or guar-
antor other than a general purpose 
government must sign a letter worded 
exactly as follows, except that the in-
structions in brackets are to be re-
placed by the relevant information and 
the brackets deleted: 

LETTER FROM CHIEF FINANCIAL OFFICER 

I am the chief financial officer of [insert: 
name and address of local government owner 
or operator, or guarantor]. This letter is in 
support of the use of the bond rating test to 
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demonstrate financial responsibility for [in-
sert: ‘‘taking corrective action’’ and/or 
‘‘compensating third parties for bodily in-
jury and property damage’’] caused by [in-
sert : ‘‘sudden accidental releases’’ and/or 
‘‘nonsudden accidental releases’’] in the 
amount of at least [insert: dollar amount] 
per occurrence and [insert: dollar amount] 
annual aggregate arising from operating (an) 
underground storage tank(s). This local gov-
ernment is not organized to provide general 
governmental services and does not have the 
legal authority under state law or constitu-

tional provisions to issue general obligation 
debt. 

Underground storage tanks at the fol-
lowing facilities are assured by this bond 
rating test: [List for each facility: the name 
and address of the facility where tanks are 
assured by the bond rating test]. 

The details of the issue date, maturity, 
outstanding amount, bond rating, and bond 
rating agency of all outstanding revenue 
bond issues that are being used by [name of 
local government owner or operator, or guar-
antor] to demonstrate financial responsi-
bility are as follows: [complete table] 

Issue date Maturity date Outstanding amount Bond rating Rating agency 

[Moody’s or Standard & 
Poor’s] 

The total outstanding obligation of [insert 
amount], excluding refunded bond issues, ex-
ceeds the minimum amount of $1 million. All 
outstanding revenue bonds issued by this 
government that have been rated by Moody’s 
or Standard & Poor’s are rated as at least in-
vestment grade (Moody’s Baa or Standard & 
Poor’s BBB) based on the most recent rat-
ings published within the last 12 months. 
The revenue bonds listed are not backed by 
third-party credit enhancement or are in-
sured by a municipal bond insurance com-
pany. Neither rating service has provided no-
tification within the last 12 months of down-
grading of bond ratings below investment 
grade or of withdrawal of bond rating other 
than for repayment of outstanding bond 
issues. 

I hereby certify that the wording of this 
letter is identical to the wording specified in 
40 CFR part 280.104(e) as such regulations 
were constituted on the date shown imme-
diately below. 

[Date] llllllllllllllllllll

[Signature] lllllllllllllllll

[Name] lllllllllllllllllll

[Title] llllllllllllllllllll

(f) The Director of the implementing 
agency may require reports of financial 
condition at any time from the local 
government owner or operator, and/or 
local government guarantor. If the Di-
rector finds, on the basis of such re-
ports or other information, that the 
local government owner or operator, 
and/or guarantor, no longer meets the 
local government bond rating test re-
quirements of § 280.104, the local gov-
ernment owner or operator must ob-
tain alternative coverage within 30 
days after notification of such a find-
ing. 

(g) If a local government owner or op-
erator using the bond rating test to 
provide financial assurance finds that 
it no longer meets the bond rating test 
requirements, the local government 
owner or operator must obtain alter-
native coverage within 150 days of the 
change in status. 

[58 FR 9053, Feb. 18, 1993] 

§ 280.105 Local government financial 
test. 

(a) A local government owner or op-
erator may satisfy the requirements of 
§ 280.93 by passing the financial test 
specified in this section. To be eligible 
to use the financial test, the local gov-
ernment owner or operator must have 
the ability and authority to assess and 
levy taxes or to freely establish fees 
and charges. To pass the local govern-
ment financial test, the owner or oper-
ator must meet the criteria of para-
graphs (b)(2) and (b)(3) of this section 
based on year-end financial statements 
for the latest completed fiscal year. 

(b)(1) The local government owner or 
operator must have the following infor-
mation available, as shown in the year- 
end financial statements for the latest 
completed fiscal year: 

(i) Total revenues: Consists of the sum 
of general fund operating and non-oper-
ating revenues including net local 
taxes, licenses and permits, fines and 
forfeitures, revenues from use of money 
and property, charges for services, in-
vestment earnings, sales (property, 
publications, etc.), intergovernmental 
revenues (restricted and unrestricted), 
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