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which the denial is based. The final de-
termination will be made within 60 cal-
endar days of presentation of addi-
tional information or arguments (if the
application is complete), or within 60
calendar days after the final date spec-
ified for presentation if no presentation
is made.

(5) Neither the submission of an ap-
plication for approval nor the Adminis-
trator’s approval of construction or re-
construction shall—

(i) Relieve an owner or operator of
legal responsibility for compliance
with any applicable provisions of this
part or with any other applicable Fed-
eral, State, or local requirement; or

(ii) Prevent the Administrator from
implementing or enforcing this part or
taking any other action under the Act.

(f) Approval of construction or recon-

struction based on prior State
preconstruction review. Q)
Preconstruction review procedures

that a State utilizes for other purposes
may also be utilized for purposes of
this section if the procedures are sub-
stantially equivalent to those specified
in this section. The Administrator will
approve an application for construction
or reconstruction specified in para-
graphs (b)(3) and (d) of this section if
the owner or operator of a new affected
source or reconstructed affected
source, who is subject to such require-
ment meets the following conditions:

(i) The owner or operator of the new
affected source or reconstructed af-
fected source has undergone a
preconstruction review and approval
process in the State in which the
source is (or would be) located and has
received a federally enforceable con-
struction permit that contains a find-
ing that the source will meet the rel-
evant promulgated emission standard,
if the source is properly built and oper-
ated.

(ii) Provide a statement from the
State or other evidence (such as State
regulations) that it considered the fac-
tors specified in paragraph (e)(1) of this
section.

(2) The owner or operator must sub-
mit to the Administrator the request
for approval of construction or recon-
struction under this paragraph (f)(2) no
later than the application deadline
specified in paragraph (d)(1) of this sec-
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tion (see also §63.9(b)(2)). The owner or
operator must include in the request
information sufficient for the Adminis-
trator’s determination. The Adminis-
trator will evaluate the owner or oper-
ator’s request in accordance with the
procedures specified in paragraph (e) of
this section. The Administrator may
request additional relevant informa-
tion after the submittal of a request
for approval of construction or recon-
struction under this paragraph (f)(2).

[69 FR 12430, Mar. 16, 1994, as amended at 67
FR 16598, Apr. 5, 2002]

§63.6 Compliance with standards and
maintenance requirements.

(a) Applicability. (1) The requirements
in this section apply to the owner or
operator of affected sources for which
any relevant standard has been estab-
lished pursuant to section 112 of the
Act and the applicability of such re-
quirements is set out in accordance
with §63.1(a)(4) unless—

(i) The Administrator (or a State
with an approved permit program) has
granted an extension of compliance
consistent with paragraph (i) of this
section; or

(ii) The President has granted an ex-
emption from compliance with any rel-
evant standard in accordance with sec-
tion 112(i)(4) of the Act.

(2) If an area source that otherwise
would be subject to an emission stand-
ard or other requirement established
under this part if it were a major
source subsequently increases its emis-
sions of hazardous air pollutants (or its
potential to emit hazardous air pollut-
ants) such that the source is a major
source, such source shall be subject to
the relevant emission standard or
other requirement.

(b) Compliance dates for mew and re-
constructed sources. (1) Except as speci-
fied in paragraphs (b)(3) and (4) of this
section, the owner or operator of a new
or reconstructed affected source for
which construction or reconstruction
commences after proposal of a relevant
standard that has an initial startup be-
fore the effective date of a relevant
standard established under this part
pursuant to section 112(d), (f), or (h) of
the Act must comply with such stand-
ard not later than the standard’s effec-
tive date.
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(2) Except as specified in paragraphs
(b)(3) and (4) of this section, the owner
or operator of a new or reconstructed
affected source that has an initial
startup after the effective date of a rel-
evant standard established under this
part pursuant to section 112(d), (f), or
(h) of the Act must comply with such
standard upon startup of the source.

(3) The owner or operator of an af-
fected source for which construction or
reconstruction is commenced after the
proposal date of a relevant standard es-
tablished under this part pursuant to
section 112(d), 112(f), or 112(h) of the
Act but before the effective date (that
is, promulgation) of such standard
shall comply with the relevant emis-
sion standard not later than the date 3
years after the effective date if:

(i) The promulgated standard (that
is, the relevant standard) is more strin-
gent than the proposed standard; for
purposes of this paragraph, a finding
that controls or compliance methods
are ‘‘more stringent’” must include
control technologies or performance
criteria and compliance or compliance
assurance methods that are different
but are substantially equivalent to
those required by the promulgated
rule, as determined by the Adminis-
trator (or his or her authorized rep-
resentative); and

(ii) The owner or operator complies
with the standard as proposed during
the 3-year period immediately after the
effective date.

(4) The owner or operator of an af-
fected source for which construction or
reconstruction is commenced after the
proposal date of a relevant standard es-
tablished pursuant to section 112(d) of
the Act but before the proposal date of
a relevant standard established pursu-
ant to section 112(f) shall not be re-
quired to comply with the section 112(f)
emission standard until the date 10
years after the date construction or re-
construction is commenced, except
that, if the section 112(f) standard is
promulgated more than 10 years after
construction or reconstruction is com-
menced, the owner or operator must
comply with the standard as provided
in paragraphs (b)(1) and (2) of this sec-
tion.

(5) The owner or operator of a new
source that is subject to the compli-
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ance requirements of paragraph (b)(3)
or (4) of this section must notify the
Administrator in accordance with
§63.9(d)

(6) [Reserved]

(7) When an area source becomes a
major source by the addition of equip-
ment or operations that meet the defi-
nition of new affected source in the rel-
evant standard, the portion of the ex-
isting facility that is a new affected
source must comply with all require-
ments of that standard applicable to
new sources. The source owner or oper-
ator must comply with the relevant
standard upon startup.

(c) Compliance dates for existing
sources. (1) After the effective date of a
relevant standard established under
this part pursuant to section 112(d) or
112(h) of the Act, the owner or operator
of an existing source shall comply with
such standard by the compliance date
established by the Administrator in
the applicable subpart(s) of this part.
Except as otherwise provided for in sec-
tion 112 of the Act, in no case will the
compliance date established for an ex-
isting source in an applicable subpart
of this part exceed 3 years after the ef-
fective date of such standard.

(2) If an existing source is subject to
a standard established under this part
pursuant to section 112(f) of the Act,
the owner or operator must comply
with the standard by the date 90 days
after the standard’s effective date, or
by the date specified in an extension
granted to the source by the Adminis-
trator under paragraph (i)(4)(ii) of this
section, whichever is later.

(3)-(4) [Reserved]

(5) Except as provided in paragraph
(b)(7) of this section, the owner or oper-
ator of an area source that increases
its emissions of (or its potential to
emit) hazardous air pollutants such
that the source becomes a major source
shall be subject to relevant standards
for existing sources. Such sources must
comply by the date specified in the
standards for existing area sources
that become major sources. If no such
compliance date is specified in the
standards, the source shall have a pe-
riod of time to comply with the rel-
evant emission standard that is equiva-
lent to the compliance period specified
in the relevant standard for existing
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sources in existence at the time the
standard becomes effective.

(d) [Reserved]

(e) Operation and maintenance require-
ments. (1)(i) At all times, including pe-
riods of startup, shutdown, and mal-
function, the owner or operator must
operate and maintain any affected
source, including associated air pollu-
tion control equipment and monitoring
equipment, in a manner consistent
with safety and good air pollution con-
trol practices for minimizing emis-
sions. During a period of startup, shut-
down, or malfunction, this general
duty to minimize emissions requires
that the owner or operator reduce
emissions from the affected source to
the greatest extent which is consistent
with safety and good air pollution con-
trol practices. The general duty to
minimize emissions during a period of
startup, shutdown, or malfunction does
not require the owner or operator to
achieve emission levels that would be
required by the applicable standard at
other times if this is not consistent
with safety and good air pollution con-
trol practices, nor does it require the
owner or operator to make any further
efforts to reduce emissions if levels re-
quired by the applicable standard have
been achieved. Determination of
whether such operation and mainte-
nance procedures are being used will be
based on information available to the
Administrator which may include, but
is not limited to, monitoring results,
review of operation and maintenance
procedures (including the startup,
shutdown, and malfunction plan re-
quired in paragraph (e)(3) of this sec-
tion), review of operation and mainte-
nance records, and inspection of the
source.

(ii) Malfunctions must be corrected
as soon as practicable after their oc-
currence. To the extent that an unex-
pected event arises during a startup,
shutdown, or malfunction, an owner or
operator must comply by minimizing
emissions during such a startup, shut-
down, and malfunction event con-
sistent with safety and good air pollu-
tion control practices.

(iii) Operation and maintenance re-
quirements established pursuant to
section 112 of the Act are enforceable
independent of emissions limitations
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or other requirements in relevant
standards.

(2) [Reserved]

(3) Startup, shutdown, and malfunction
plan. (i) The owner or operator of an af-
fected source must develop a written
startup, shutdown, and malfunction
plan that describes, in detail, proce-
dures for operating and maintaining
the source during periods of startup,
shutdown, and malfunction; and a pro-
gram of corrective action for malfunc-
tioning process, air pollution control,
and monitoring equipment used to
comply with the relevant standard.
The startup, shutdown, and malfunc-
tion plan does not need to address any
scenario that would not cause the
source to exceed an applicable emission
limitation in the relevant standard.
This plan must be developed by the
owner or operator by the source’s com-
pliance date for that relevant standard.
The purpose of the startup, shutdown,
and malfunction plan is to—

(A) Ensure that, at all times, the
owner or operator operates and main-
tains each affected source, including
associated air pollution control and
monitoring equipment, in a manner
which satisfies the general duty to
minimize emissions established by
paragraph (e)(1)(i) of this section;

(B) Ensure that owners or operators
are prepared to correct malfunctions as
soon as practicable after their occur-
rence in order to minimize excess emis-
sions of hazardous air pollutants; and

(C) Reduce the reporting burden asso-
ciated with periods of startup, shut-
down, and malfunction (including cor-
rective action taken to restore mal-
functioning process and air pollution
control equipment to its normal or
usual manner of operation).

(ii) [Reserved]

(iii) When actions taken by the owner
or operator during a startup or shut-
down (and the startup or shutdown
causes the source to exceed any appli-
cable emission limitation in the rel-
evant emission standards), or malfunc-
tion (including actions taken to cor-
rect a malfunction) are consistent with
the procedures specified in the affected
source’s startup, shutdown, and mal-
function plan, the owner or operator
must keep records for that event which
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demonstrate that the procedures speci-
fied in the plan were followed. These
records may take the form of a
“‘checklist,” or other effective form of
recordkeeping that confirms conform-
ance with the startup, shutdown, and
malfunction plan and describes the ac-
tions taken for that event. In addition,
the owner or operator must Kkeep
records of these events as specified in
paragraph 63.10(b), including records of
the occurrence and duration of each
startup or shutdown (if the startup or
shutdown causes the source to exceed
any applicable emission limitation in
the relevant emission standards), or
malfunction of operation and each mal-
function of the air pollution control
and monitoring equipment. Further-
more, the owner or operator shall con-
firm that actions taken during the rel-
evant reporting period during periods
of startup, shutdown, and malfunction
were consistent with the affected
source’s startup, shutdown and mal-
function plan in the semiannual (or
more frequent) startup, shutdown, and
malfunction report required in
§63.10(d)(5).

(iv) If an action taken by the owner
or operator during a startup, shutdown,
or malfunction (including an action
taken to correct a malfunction) is not
consistent with the procedures speci-
fied in the affected source’s startup,
shutdown, and malfunction plan, and
the source exceeds any applicable emis-
sion limitation in the relevant emis-
sion standard, then the owner or oper-
ator must record the actions taken for
that event and must report such ac-
tions within 2 working days after com-
mencing actions inconsistent with the
plan, followed by a letter within 7
working days after the end of the
event, in accordance with §63.10(d)(5)
(unless the owner or operator makes
alternative reporting arrangements, in
advance, with the Administrator).

(v) The owner or operator must main-
tain at the affected source a current
startup, shutdown, and malfunction
plan and must make the plan available
upon request for inspection and copy-
ing by the Administrator. In addition,
if the startup, shutdown, and malfunc-
tion plan is subsequently revised as
provided in paragraph (e)(3)(viii) of this
section, the owner or operator must
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maintain at the affected source each
previous (i.e., superseded) version of
the startup, shutdown, and malfunc-
tion plan, and must make each such
previous version available for inspec-
tion and copying by the Administrator
for a period of 5 years after revision of
the plan. If at any time after adoption
of a startup, shutdown, and malfunc-
tion plan the affected source ceases op-
eration or is otherwise no longer sub-
ject to the provisions of this part, the
owner or operator must retain a copy
of the most recent plan for 5 years
from the date the source ceases oper-
ation or is no longer subject to this
part and must make the plan available
upon request for inspection and copy-
ing by the Administrator. The Admin-
istrator may at any time request in
writing that the owner or operator sub-
mit a copy of any startup, shutdown,
and malfunction plan (or a portion
thereof) which is maintained at the af-
fected source or in the possession of
the owner or operator. Upon receipt of
such a request, the owner or operator
must promptly submit a copy of the re-
quested plan (or a portion thereof) to
the Administrator. The owner or oper-
ator may elect to submit the required
copy of any startup, shutdown, and
malfunction plan to the Administrator
in an electronic format. If the owner or
operator claims that any portion of
such a startup, shutdown, and malfunc-
tion plan is confidential business infor-
mation entitled to protection from dis-
closure under section 114(c) of the Act
or 40 CFR 2.301, the material which is
claimed as confidential must be clearly
designated in the submission.

(vi) To satisfy the requirements of
this section to develop a startup, shut-
down, and malfunction plan, the owner
or operator may use the affected
source’s standard operating procedures
(SOP) manual, or an Occupational
Safety and Health Administration
(OSHA) or other plan, provided the al-
ternative plans meet all the require-
ments of this section and are made
available for inspection or submitted
when requested by the Administrator.

(vii) Based on the results of a deter-
mination made under paragraph
(e)(1)(i) of this section, the Adminis-
trator may require that an owner or
operator of an affected source make
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changes to the startup, shutdown, and
malfunction plan for that source. The
Administrator must require appro-
priate revisions to a startup, shutdown,
and malfunction plan, if the Adminis-
trator finds that the plan:

(A) Does not address a startup, shut-
down, or malfunction event that has
occurred;

(B) Fails to provide for the operation
of the source (including associated air
pollution control and monitoring
equipment) during a startup, shut-
down, or malfunction event in a man-
ner consistent with the general duty to
minimize emissions established by
paragraph (e)(1)(i) of this section;

(C) Does not provide adequate proce-
dures for correcting malfunctioning
process and/or air pollution control and
monitoring equipment as quickly as
practicable; or

(D) Includes an event that does not
meet the definition of startup, shut-
down, or malfunction listed in §63.2.

(viii) The owner or operator may pe-
riodically revise the startup, shutdown,
and malfunction plan for the affected
source as necessary to satisfy the re-
quirements of this part or to reflect
changes in equipment or procedures at
the affected source. Unless the permit-
ting authority provides otherwise, the
owner or operator may make such revi-
sions to the startup, shutdown, and
malfunction plan without prior ap-
proval by the Administrator or the per-
mitting authority. However, each such
revision to a startup, shutdown, and
malfunction plan must be reported in
the semiannual report required by
§63.10(d)(5). If the startup, shutdown,
and malfunction plan fails to address
or inadequately addresses an event
that meets the characteristics of a
malfunction but was not included in
the startup, shutdown, and malfunc-
tion plan at the time the owner or op-
erator developed the plan, the owner or
operator must revise the startup, shut-
down, and malfunction plan within 45
days after the event to include detailed
procedures for operating and maintain-
ing the source during similar malfunc-
tion events and a program of corrective
action for similar malfunctions of
process or air pollution control and
monitoring equipment. In the event
that the owner or operator makes any
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revision to the startup, shutdown, and
malfunction plan which alters the
scope of the activities at the source
which are deemed to be a startup, shut-
down, or malfunction, or otherwise
modifies the applicability of any emis-
sion limit, work practice requirement,
or other requirement in a standard es-
tablished under this part, the revised
plan shall not take effect until after
the owner or operator has provided a
written notice describing the revision
to the permitting authority.

(ix) The title V permit for an affected
source must require that the owner or
operator develop a startup, shutdown,
and malfunction plan which conforms
to the provisions of this part, but may
do so by citing to the relevant subpart
or subparagraphs of paragraph (e) of
this section. However, any revisions
made to the startup, shutdown, and
malfunction plan in accordance with
the procedures established by this part
shall not be deemed to constitute per-
mit revisions under part 70 or part 71 of
this chapter and the elements of the
startup, shutdown, and malfunction
plan shall not be considered an applica-
ble requirement as defined in §70.2 and
§71.2 of this chapter. Moreover, none of
the procedures specified by the startup,
shutdown, and malfunction plan for an
affected source shall be deemed to fall
within the permit shield provision in
section 504(f) of the Act.

(f) Compliance with nonopacity emis-
sion standards—(1) Applicabdility. The
non-opacity emission standards set
forth in this part shall apply at all
times except during periods of startup,
shutdown, and malfunction, and as oth-
erwise specified in an applicable sub-
part. If a startup, shutdown, or mal-
function of one portion of an affected
source does not affect the ability of
particular emission points within other
portions of the affected source to com-
ply with the non-opacity emission
standards set forth in this part, then
that emission point must still be re-
quired to comply with the non-opacity
emission standards and other applica-
ble requirements.

(2) Methods for determining compliance.
(i) The Administrator will determine
compliance with nonopacity emission
standards in this part based on the re-
sults of performance tests conducted
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according to the procedures in §63.7,
unless otherwise specified in an appli-
cable subpart of this part.

(ii) The Administrator will determine
compliance with nonopacity emission
standards in this part by evaluation of
an owner or operator’s conformance
with operation and maintenance re-
quirements, including the evaluation of
monitoring data, as specified in §63.6(e)
and applicable subparts of this part.

(iii) If an affected source conducts
performance testing at startup to ob-
tain an operating permit in the State
in which the source is located, the re-
sults of such testing may be used to
demonstrate compliance with a rel-
evant standard if—

(A) The performance test was con-
ducted within a reasonable amount of
time before an initial performance test
is required to be conducted under the
relevant standard;

(B) The performance test was con-
ducted under representative operating
conditions for the source;

(C) The performance test was con-
ducted and the resulting data were re-
duced using EPA-approved test meth-
ods and procedures, as specified in
§63.7(e) of this subpart; and

(D) The performance test was appro-
priately quality-assured, as specified in
§63.7(c).

(iv) The Administrator will deter-
mine compliance with design, equip-
ment, work practice, or operational
emission standards in this part by re-
view of records, inspection of the
source, and other procedures specified
in applicable subparts of this part.

(v) The Administrator will determine
compliance with design, equipment,
work practice, or operational emission
standards in this part by evaluation of
an owner or operator’s conformance
with operation and maintenance re-
quirements, as specified in paragraph
(e) of this section and applicable sub-
parts of this part.

(3) Finding of compliance. The Admin-
istrator will make a finding concerning
an affected source’s compliance with a
non-opacity emission standard, as spec-
ified in paragraphs (f)(1) and (2) of this
section, upon obtaining all the compli-
ance information required by the rel-
evant standard (including the written
reports of performance test results,
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monitoring results, and other informa-
tion, if applicable), and information
available to the Administrator pursu-
ant to paragraph (e)(1)(i) of this sec-
tion.

(g) Use of an alternative nonopacity
emission standard. (1) If, in the Adminis-
trator’s judgment, an owner or oper-
ator of an affected source has estab-
lished that an alternative means of
emission limitation will achieve a re-
duction in emissions of a hazardous air
pollutant from an affected source at
least equivalent to the reduction in
emissions of that pollutant from that
source achieved under any design,
equipment, work practice, or oper-
ational emission standard, or combina-
tion thereof, established under this
part pursuant to section 112(h) of the
Act, the Administrator will publish in
the FEDERAL REGISTER a notice permit-
ting the use of the alternative emission
standard for purposes of compliance
with the promulgated standard. Any
FEDERAL REGISTER notice under this
paragraph shall be published only after
the public is notified and given the op-
portunity to comment. Such notice
will restrict the permission to the sta-
tionary source(s) or category(ies) of
sources from which the alternative
emission standard will achieve equiva-
lent emission reductions. The Adminis-
trator will condition permission in
such notice on requirements to assure
the proper operation and maintenance
of equipment and practices required for
compliance with the alternative emis-
sion standard and other requirements,
including appropriate quality assur-
ance and quality control requirements,
that are deemed necessary.

(2) An owner or operator requesting
permission under this paragraph shall,
unless otherwise specified in an appli-
cable subpart, submit a proposed test
plan or the results of testing and moni-
toring in accordance with §63.7 and
§63.8, a description of the procedures
followed in testing or monitoring, and
a description of pertinent conditions
during testing or monitoring. Any test-
ing or monitoring conducted to request
permission to use an alternative non-
opacity emission standard shall be ap-
propriately quality assured and quality
controlled, as specified in §63.7 and
§63.8.
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(3) The Administrator may establish
general procedures in an applicable
subpart that accomplish the require-
ments of paragraphs (g)(1) and (g)(2) of
this section.

(h) Compliance with opacity and visible
emission standards—(1) Applicability. The
opacity and visible emission standards
set forth in this part must apply at all
times except during periods of startup,
shutdown, and malfunction, and as oth-
erwise specified in an applicable sub-
part. If a startup, shutdown, or mal-
function of one portion of an affected
source does not affect the ability of
particular emission points within other
portions of the affected source to com-
ply with the opacity and visible emis-
sion standards set forth in this part,
then that emission point shall still be
required to comply with the opacity
and visible emission standards and
other applicable requirements.

(2) Methods for determining compliance.
(i) The Administrator will determine
compliance with opacity and visible
emission standards in this part based
on the results of the test method speci-
fied in an applicable subpart. Whenever
a continuous opacity monitoring sys-
tem (COMS) is required to be installed
to determine compliance with numer-
ical opacity emission standards in this
part, compliance with opacity emission
standards in this part shall be deter-
mined by using the results from the
COMS. Whenever an opacity emission
test method is not specified, compli-
ance with opacity emission standards
in this part shall be determined by con-
ducting observations in accordance
with Test Method 9 in appendix A of
part 60 of this chapter or the method
specified in paragraph (h)(7)(ii) of this
section. Whenever a visible emission
test method is not specified, compli-
ance with visible emission standards in
this part shall be determined by con-
ducting observations in accordance
with Test Method 22 in appendix A of
part 60 of this chapter.

(ii) [Reserved]

(iii) If an affected source undergoes
opacity or visible emission testing at
startup to obtain an operating permit
in the State in which the source is lo-
cated, the results of such testing may
be used to demonstrate compliance
with a relevant standard if—
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(A) The opacity or visible emission
test was conducted within a reasonable
amount of time before a performance
test is required to be conducted under
the relevant standard;

(B) The opacity or visible emission
test was conducted under representa-
tive operating conditions for the
source;

(C) The opacity or visible emission
test was conducted and the resulting
data were reduced using EPA-approved
test methods and procedures, as speci-
fied in §63.7(e); and

(D) The opacity or visible emission
test was appropriately quality-assured,
as specified in §63.7(c) of this section.

(3) [Reserved]

(4) Notification of opacity or visible
emission observations. The owner or op-
erator of an affected source shall notify
the Administrator in writing of the an-
ticipated date for conducting opacity
or visible emission observations in ac-
cordance with §63.9(f), if such observa-
tions are required for the source by a
relevant standard.

(6) Conduct of opacity or visible emis-
sion observations. When a relevant
standard under this part includes an
opacity or visible emission standard,
the owner or operator of an affected
source shall comply with the following:

(i) For the purpose of demonstrating
initial compliance, opacity or visible
emission observations shall be con-
ducted concurrently with the initial
performance test required in §63.7 un-
less one of the following conditions ap-
plies:

(A) If no performance test under §63.7
is required, opacity or visible emission
observations shall be conducted within
60 days after achieving the maximum
production rate at which a new or re-
constructed source will be operated,
but not later than 120 days after initial
startup of the source, or within 120
days after the effective date of the rel-
evant standard in the case of new
sources that start up before the stand-
ard’s effective date. If no performance
test under §63.7 is required, opacity or
visible emission observations shall be
conducted within 120 days after the
compliance date for an existing or
modified source; or

(B) If visibility or other conditions
prevent the opacity or visible emission
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observations from being conducted
concurrently with the initial perform-
ance test required under §63.7, or with-
in the time period specified in para-
graph (h)(5)(i)(A) of this section, the
source’s owner or operator shall re-
schedule the opacity or visible emis-
sion observations as soon after the ini-
tial performance test, or time period,
as possible, but not later than 30 days
thereafter, and shall advise the Admin-
istrator of the rescheduled date. The
rescheduled opacity or visible emission
observations shall be conducted (to the
extent possible) under the same oper-
ating conditions that existed during
the initial performance test conducted
under §63.7. The visible emissions ob-
server shall determine whether visi-
bility or other conditions prevent the
opacity or visible emission observa-
tions from being made concurrently
with the initial performance test in ac-
cordance with procedures contained in
Test Method 9 or Test Method 22 in ap-
pendix A of part 60 of this chapter.

(ii) For the purpose of demonstrating
initial compliance, the minimum total
time of opacity observations shall be 3
hours (30 6-minute averages) for the
performance test or other required set
of observations (e.g., for fugitive-type
emission sources subject only to an
opacity emission standard).

(iii) The owner or operator of an af-
fected source to which an opacity or
visible emission standard in this part
applies shall conduct opacity or visible
emission observations in accordance
with the provisions of this section,
record the results of the evaluation of
emissions, and report to the Adminis-
trator the opacity or visible emission
results in accordance with the provi-
sions of §63.10(d).

(iv) [Reserved]

(v) Opacity readings of portions of
plumes that contain condensed,
uncombined water vapor shall not be
used for purposes of determining com-
pliance with opacity emission stand-
ards.

(6) Availability of records. The owner
or operator of an affected source shall
make available, upon request by the
Administrator, such records that the
Administrator deems necessary to de-
termine the conditions under which the
visual observations were made and
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shall provide evidence indicating proof
of current visible observer emission
certification.

(7) Use of a continuous opacity moni-
toring system. (i) The owner or operator
of an affected source required to use a
continuous opacity monitoring system
(COMS) shall record the monitoring
data produced during a performance
test required under §63.7 and shall fur-
nish the Administrator a written re-
port of the monitoring results in ac-
cordance with the provisions of
§63.10(e)(4).

(ii) Whenever an opacity emission
test method has not been specified in
an applicable subpart, or an owner or
operator of an affected source is re-
quired to conduct Test Method 9 obser-
vations (see appendix A of part 60 of
this chapter), the owner or operator
may submit, for compliance purposes,
COMS data results produced during
any performance test required under
§63.7 in lieu of Method 9 data. If the
owner or operator elects to submit
COMS data for compliance with the
opacity emission standard, he or she
shall notify the Administrator of that
decision, in writing, simultaneously
with the notification under §63.7(b) of
the date the performance test is sched-
uled to begin. Once the owner or oper-
ator of an affected source has notified
the Administrator to that effect, the
COMS data results will be used to de-
termine opacity compliance during
subsequent performance tests required
under §63.7, unless the owner or oper-
ator notifies the Administrator in writ-
ing to the contrary not later than with
the notification under §63.7(b) of the
date the subsequent performance test
is scheduled to begin.

(iii) For the purposes of determining
compliance with the opacity emission
standard during a performance test re-
quired under §63.7 using COMS data,
the COMS data shall be reduced to 6-
minute averages over the duration of
the mass emission performance test.

(iv) The owner or operator of an af-
fected source using a COMS for compli-
ance purposes is responsible for dem-
onstrating that he/she has complied
with the performance evaluation re-
quirements of §63.8(e), that the COMS
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has been properly maintained, oper-
ated, and data quality-assured, as spec-
ified in §63.8(c) and §63.8(d), and that
the resulting data have not been al-
tered in any way.

(v) Except as provided in paragraph
(h)(7T)(ii) of this section, the results of
continuous monitoring by a COMS that
indicate that the opacity at the time
visual observations were made was not
in excess of the emission standard are
probative but not conclusive evidence
of the actual opacity of an emission,
provided that the affected source
proves that, at the time of the alleged
violation, the instrument used was
properly maintained, as specified in
§63.8(c), and met Performance Speci-
fication 1 in appendix B of part 60 of
this chapter, and that the resulting
data have not been altered in any way.

(8) Finding of compliance. The Admin-
istrator will make a finding concerning
an affected source’s compliance with
an opacity or visible emission standard
upon obtaining all the compliance in-
formation required by the relevant
standard (including the written reports
of the results of the performance tests
required by §63.7, the results of Test
Method 9 or another required opacity
or visible emission test method, the ob-
server certification required by para-
graph (h)(6) of this section, and the
continuous opacity monitoring system
results, whichever is/are applicable)
and any information available to the
Administrator needed to determine
whether proper operation and mainte-
nance practices are being used.

(9) Adjustment to an opacity emission
standard. (i) If the Administrator finds
under paragraph (h)(8) of this section
that an affected source is in compli-
ance with all relevant standards for
which initial performance tests were
conducted under §63.7, but during the
time such performance tests were con-
ducted fails to meet any relevant opac-
ity emission standard, the owner or op-
erator of such source may petition the
Administrator to make appropriate ad-
justment to the opacity emission
standard for the affected source. Until
the Administrator notifies the owner
or operator of the appropriate adjust-
ment, the relevant opacity emission
standard remains applicable.
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(ii) The Administrator may grant
such a petition upon a demonstration
by the owner or operator that—

(A) The affected source and its asso-
ciated air pollution control equipment
were operated and maintained in a
manner to minimize the opacity of
emissions during the performance
tests;

(B) The performance tests were per-
formed under the conditions estab-
lished by the Administrator; and

(C) The affected source and its associ-
ated air pollution control equipment
were incapable of being adjusted or op-
erated to meet the relevant opacity
emission standard.

(iii) The Administrator will establish
an adjusted opacity emission standard
for the affected source meeting the
above requirements at a level at which
the source will be able, as indicated by
the performance and opacity tests, to
meet the opacity emission standard at
all times during which the source is
meeting the mass or concentration
emission standard. The Administrator
will promulgate the new opacity emis-
sion standard in the FEDERAL REG-
ISTER.

(iv) After the Administrator promul-
gates an adjusted opacity emission
standard for an affected source, the
owner or operator of such source shall
be subject to the new opacity emission
standard, and the new opacity emission
standard shall apply to such source
during any subsequent performance
tests.

(1) Ezxtension of compliance with emis-
sion standards. (1) Until an extension of
compliance has been granted by the
Administrator (or a State with an ap-
proved permit program) under this
paragraph, the owner or operator of an
affected source subject to the require-
ments of this section shall comply with
all applicable requirements of this
part.

(2) Extension of compliance for early re-
ductions and other reductions—(i) Early
reductions. Pursuant to section 112(i)(5)
of the Act, if the owner or operator of
an existing source demonstrates that
the source has achieved a reduction in
emissions of hazardous air pollutants
in accordance with the provisions of
subpart D of this part, the Adminis-
trator (or the State with an approved
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permit program) will grant the owner
or operator an extension of compliance
with specific requirements of this part,
as specified in subpart D.

(ii) Other reductions. Pursuant to sec-
tion 112(i)(6) of the Act, if the owner or
operator of an existing source has in-
stalled best available control tech-
nology (BACT) (as defined in section
169(3) of the Act) or technology re-
quired to meet a lowest achievable
emission rate (LAER) (as defined in
section 171 of the Act) prior to the pro-
mulgation of an emission standard in
this part applicable to such source and
the same pollutant (or stream of pol-
lutants) controlled pursuant to the
BACT or LAER installation, the Ad-
ministrator will grant the owner or op-
erator an extension of compliance with
such emission standard that will apply
until the date 5 years after the date on
which such installation was achieved,
as determined by the Administrator.

(3) Request for extension of compliance.
Paragraphs (i)(4) through (i)(7) of this
section concern requests for an exten-
sion of compliance with a relevant
standard under this part (except re-
quests for an extension of compliance
under paragraph (i)(2)(i) of this section
will be handled through procedures
specified in subpart D of this part).

(4)(1)(A) The owner or operator of an
existing source who is unable to com-
ply with a relevant standard estab-
lished under this part pursuant to sec-
tion 112(d) of the Act may request that
the Administrator (or a State, when
the State has an approved part 70 per-
mit program and the source is required
to obtain a part 70 permit under that
program, or a State, when the State
has been delegated the authority to im-
plement and enforce the emission
standard for that source) grant an ex-
tension allowing the source up to 1 ad-
ditional year to comply with the stand-
ard, if such additional period is nec-
essary for the installation of controls.
An additional extension of up to 3
years may be added for mining waste
operations, if the 1l-year extension of
compliance is insufficient to dry and
cover mining waste in order to reduce
emissions of any hazardous air pollut-
ant. The owner or operator of an af-
fected source who has requested an ex-
tension of compliance under this para-
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graph and who is otherwise required to
obtain a title V permit shall apply for
such permit or apply to have the
source’s title V permit revised to incor-
porate the conditions of the extension
of compliance. The conditions of an ex-
tension of compliance granted under
this paragraph will be incorporated
into the affected source’s title V per-
mit according to the provisions of part
70 or Federal title V regulations in this
chapter (42 U.S.C. 7661), whichever are
applicable.

(B) Any request under this paragraph
for an extension of compliance with a
relevant standard must be submitted in
writing to the appropriate authority no
later than 120 days prior to the affected
source’s compliance date (as specified
in paragraphs (b) and (c) of this sec-
tion), except as provided for in para-
graph (i)(4)(1)(C) of this section. Non-
frivolous requests submitted under this
paragraph will stay the applicability of
the rule as to the emission points in
question until such time as the request
is granted or denied. A denial will be
effective as of the date of denial. Emis-
sion standards established under this
part may specify alternative dates for
the submittal of requests for an exten-
sion of compliance if alternatives are
appropriate for the source categories
affected by those standards.

(C) An owner or operator may submit
a compliance extension request after
the date specified in paragraph
(1)(4)([1)(B) of this section provided the
need for the compliance extension
arose after that date, and before the
otherwise applicable compliance date
and the need arose due to cir-
cumstances beyond reasonable control
of the owner or operator. This request
must include, in addition to the infor-
mation required in paragraph (i)(6)(i) of
this section, a statement of the reasons
additional time is needed and the date
when the owner or operator first
learned of the problems. Nonfrivolous
requests submitted under this para-
graph will stay the applicability of the
rule as to the emission points in ques-
tion until such time as the request is
granted or denied. A denial will be ef-
fective as of the original compliance
date.
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(ii) The owner or operator of an exist-
ing source unable to comply with a rel-
evant standard established under this
part pursuant to section 112(f) of the
Act may request that the Adminis-
trator grant an extension allowing the
source up to 2 years after the stand-
ard’s effective date to comply with the
standard. The Administrator may
grant such an extension if he/she finds
that such additional period is nec-
essary for the installation of controls
and that steps will be taken during the
period of the extension to assure that
the health of persons will be protected
from imminent endangerment. Any re-
quest for an extension of compliance
with a relevant standard under this
paragraph must be submitted in writ-
ing to the Administrator not later than
90 calendar days after the effective
date of the relevant standard.

(5) The owner or operator of an exist-
ing source that has installed BACT or
technology required to meet LAER [as
specified in paragraph (i)(2)(ii) of this
section] prior to the promulgation of a
relevant emission standard in this part
may request that the Administrator
grant an extension allowing the source
5 years from the date on which such in-
stallation was achieved, as determined
by the Administrator, to comply with
the standard. Any request for an exten-
sion of compliance with a relevant
standard under this paragraph shall be
submitted in writing to the Adminis-
trator not later than 120 days after the
promulgation date of the standard. The
Administrator may grant such an ex-
tension if he or she finds that the in-
stallation of BACT or technology to
meet LAER controls the same pollut-
ant (or stream of pollutants) that
would be controlled at that source by
the relevant emission standard.

(6)(i) The request for a compliance
extension under paragraph (i)(4) of this
section shall include the following in-
formation:

(A) A description of the controls to
be installed to comply with the stand-
ard;

(B) A compliance schedule, including
the date by which each step toward
compliance will be reached. At a min-
imum, the list of dates shall include:

(I) The date by which on-site con-
struction, installation of emission con-
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trol equipment, or a process change is
planned to be initiated; and

(2) The date by which final compli-
ance is to be achieved.

(3) The date by which on-site con-
struction, installation of emission con-
trol equipment, or a process change is
to be completed; and

(4) The date by which final compli-
ance is to be achieved;

(C)>—(D)

(ii) The request for a compliance ex-
tension under paragraph (i)(b) of this
section shall include all information
needed to demonstrate to the Adminis-
trator’s satisfaction that the installa-
tion of BACT or technology to meet
LAER controls the same pollutant (or
stream of pollutants) that would be
controlled at that source by the rel-
evant emission standard.

(7) Advice on requesting an extension
of compliance may be obtained from
the Administrator (or the State with
an approved permit program).

(8) Approval of request for extension of
compliance. Paragraphs (i)(9) through
(i)(14) of this section concern approval
of an extension of compliance re-
quested under paragraphs (i)(4) through
(i)(6) of this section.

(9) Based on the information provided
in any request made under paragraphs
(i)(4) through (i)(6) of this section, or
other information, the Administrator
(or the State with an approved permit
program) may grant an extension of
compliance with an emission standard,
as specified in paragraphs (i)(4) and
(i)(5) of this section.

(10) The extension will be in writing
and will—

(1) Identify each affected source cov-
ered by the extension;

(ii) Specify the termination date of
the extension;

(iii) Specify the dates by which steps
toward compliance are to be taken, if
appropriate;

(iv) Specify other applicable require-
ments to which the compliance exten-
sion applies (e.g., performance tests);
and

(v)(A) Under paragraph (i)(4), specify
any additional conditions that the Ad-
ministrator (or the State) deems nec-
essary to assure installation of the nec-
essary controls and protection of the
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health of persons during the extension
period; or

(B) Under paragraph (i)(6), specify
any additional conditions that the Ad-
ministrator deems necessary to assure
the proper operation and maintenance
of the installed controls during the ex-
tension period.

(11) The owner or operator of an ex-
isting source that has been granted an
extension of compliance under para-
graph (i)(10) of this section may be re-
quired to submit to the Administrator
(or the State with an approved permit
program) progress reports indicating
whether the steps toward compliance
outlined in the compliance schedule
have been reached. The contents of the
progress reports and the dates by
which they shall be submitted will be
specified in the written extension of
compliance granted under paragraph
(i)(10) of this section.

(12)(i) The Administrator (or the
State with an approved permit pro-
gram) will notify the owner or operator
in writing of approval or intention to
deny approval of a request for an ex-
tension of compliance within 30 cal-
endar days after receipt of sufficient
information to evaluate a request sub-
mitted under paragraph (i)(4)(i) or (i)(b)
of this section. The Administrator (or
the State) will notify the owner or op-
erator in writing of the status of his/
her application, that is, whether the
application contains sufficient infor-
mation to make a determination, with-
in 30 calendar days after receipt of the
original application and within 30 cal-
endar days after receipt of any supple-
mentary information that is sub-
mitted. The 30-day approval or denial
period will begin after the owner or op-
erator has been notified in writing that
his/her application is complete.

(ii) When notifying the owner or op-
erator that his/her application is not
complete, the Administrator will speci-
fy the information needed to complete
the application and provide notice of
opportunity for the applicant to
present, in writing, within 30 calendar
days after he/she is notified of the in-
complete application, additional infor-
mation or arguments to the Adminis-
trator to enable further action on the
application.
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(iii) Before denying any request for
an extension of compliance, the Ad-
ministrator (or the State with an ap-
proved permit program) will notify the
owner or operator in writing of the Ad-
ministrator’s (or the State’s) intention
to issue the denial, together with—

(A) Notice of the information and
findings on which the intended denial
is based; and

(B) Notice of opportunity for the
owner or operator to present in writ-
ing, within 15 calendar days after he/
she is notified of the intended denial,
additional information or arguments to
the Administrator (or the State) before
further action on the request.

(iv) The Administrator’s final deter-
mination to deny any request for an
extension will be in writing and will
set forth the specific grounds on which
the denial is based. The final deter-
mination will be made within 30 cal-
endar days after presentation of addi-
tional information or argument (if the
application is complete), or within 30
calendar days after the final date spec-
ified for the presentation if no presen-
tation is made.

(13)(i) The Administrator will notify
the owner or operator in writing of ap-
proval or intention to deny approval of
a request for an extension of compli-
ance within 30 calendar days after re-
ceipt of sufficient information to
evaluate a request submitted under
paragraph (i)(4)(ii) of this section. The
30-day approval or denial period will
begin after the owner or operator has
been notified in writing that his/her ap-
plication is complete. The Adminis-
trator (or the State) will notify the
owner or operator in writing of the sta-
tus of his/her application, that is,
whether the application contains suffi-
cient information to make a deter-
mination, within 15 calendar days after
receipt of the original application and
within 15 calendar days after receipt of
any supplementary information that is
submitted.

(ii) When notifying the owner or op-
erator that his/her application is not
complete, the Administrator will speci-
fy the information needed to complete
the application and provide notice of
opportunity for the applicant to
present, in writing, within 15 calendar
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days after he/she is notified of the in-
complete application, additional infor-
mation or arguments to the Adminis-
trator to enable further action on the
application.

(iii) Before denying any request for
an extension of compliance, the Ad-
ministrator will notify the owner or
operator in writing of the Administra-
tor’s intention to issue the denial, to-
gether with—

(A) Notice of the information and
findings on which the intended denial
is based; and

(B) Notice of opportunity for the
owner or operator to present in writ-
ing, within 15 calendar days after he/
she is notified of the intended denial,
additional information or arguments to
the Administrator before further ac-
tion on the request.

(iv) A final determination to deny
any request for an extension will be in
writing and will set forth the specific
grounds on which the denial is based.
The final determination will be made
within 30 calendar days after presen-
tation of additional information or ar-
gument (if the application is com-
plete), or within 30 calendar days after
the final date specified for the presen-
tation if no presentation is made.

(14) The Administrator (or the State
with an approved permit program) may
terminate an extension of compliance
at an earlier date than specified if any
specification under paragraph
(1)(10)(iii) or (iv) of this section is not
met. Upon a determination to termi-
nate, the Administrator will notify, in
writing, the owner or operator of the
Administrator’s determination to ter-
minate, together with:

(i) Notice of the reason for termi-
nation; and

(ii) Notice of opportunity for the
owner or operator to present in writ-
ing, within 15 calendar days after he/
she is notified of the determination to
terminate, additional information or
arguments to the Administrator before
further action on the termination.

(iii) A final determination to termi-
nate an extension of compliance will be
in writing and will set forth the spe-
cific grounds on which the termination
is based. The final determination will
be made within 30 calendar days after
presentation of additional information
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or arguments, or within 30 calendar
days after the final date specified for
the presentation if no presentation is
made.

(15) [Reserved]

(16) The granting of an extension
under this section shall not abrogate
the Administrator’s authority under
section 114 of the Act.

(j) Exemption from compliance with
emission standards. The President may
exempt any stationary source from
compliance with any relevant standard
established pursuant to section 112 of
the Act for a period of not more than 2
years if the President determines that
the technology to implement such
standard is not available and that it is
in the national security interests of
the United States to do so. An exemp-
tion under this paragraph may be ex-
tended for 1 or more additional periods,
each period not to exceed 2 years.

[69 FR 12430, Mar. 16, 1994, as amended at 67
FR 165699, Apr. 5, 2002; 68 FR 32600, May 30,
2003; 71 FR 20454, Apr. 20, 2006]

§63.7 Performance
ments.

(a) Applicability and performance test
dates. (1) The applicability of this sec-
tion is set out in §63.1(a)(4).

(2) If required to do performance test-
ing by a relevant standard, and unless
a waiver of performance testing is ob-
tained under this section or the condi-
tions of paragraph (c¢)(3)(ii)(B) of this
section apply, the owner or operator of
the affected source must perform such
tests within 180 days of the compliance
date for such source.

(i)—(viii) [Reserved]

(ix) When an emission standard pro-
mulgated under this part is more strin-
gent than the standard proposed (see
§63.6(b)(3)), the owner or operator of a
new or reconstructed source subject to
that standard for which construction
or reconstruction is commenced be-
tween the proposal and promulgation
dates of the standard shall comply with
performance testing requirements
within 180 days after the standard’s ef-
fective date, or within 180 days after
startup of the source, whichever is
later. If the promulgated standard is
more stringent than the proposed
standard, the owner or operator may
choose to demonstrate compliance

testing require-



