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(iii) ‘‘Actual emissions” means the
actual rate of emissions in tons per
year of any regulated pollutant (for
presumptive fee calculation) emitted
from a part 70 source over the pre-
ceding calendar year or any other pe-
riod determined by the permitting au-
thority to be representative of normal
source operation and consistent with
the fee schedule approved pursuant to
this section. Actual emissions shall be
calculated using the unit’s actual oper-
ating hours, production rates, and in-
place control equipment, types of ma-
terials processed, stored, or combusted
during the preceding calendar year or
such other time period established by
the permitting authority pursuant to
the preceding sentence.

(iv) The program shall provide that
the $25 per ton per year used to cal-
culate the presumptive minimum
amount to be collected by the fee
schedule, as described in paragraph
(b)(2)(i) of this section, shall be in-
creased each year by the percentage, if
any, by which the Consumer Price
Index for the most recent calendar year
ending before the beginning of such
year exceeds the Consumer Price Index
for the calendar year 1989.

(A) The Consumer Price Index for
any calendar year is the average of the
Consumer Price Index for all-urban
consumers published by the Depart-
ment of Labor, as of the close of the 12-
month period ending on August 31 of
each calendar year.

(B) The revision of the Consumer
Price Index which is most consistent
with the Consumer Price Index for the
calendar year 1989 shall be used.

(3) The State program’s fee schedule
may include emissions fees, application
fees, service-based fees or other types
of fees, or any combination thereof, to
meet the requirements of paragraph
(b)(1) or (b)(2) of this section. Nothing
in the provisions of this section shall
require a permitting authority to cal-
culate fees on any particular basis or
in the same manner for all part 70
sources, all classes or categories of
part 70 sources, or all regulated air pol-
lutants, provided that the permitting
authority collects a total amount of
fees sufficient to meet the program
support requirements of paragraph
(b)(1) of this section.
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(4) Notwithstanding any other provi-
sion of this section, during the years
1995 through 1999 inclusive, no fee for
purposes of title V shall be required to
be paid with respect to emissions from
any affected unit under section 404 of
the Act.

() The State shall provide a detailed
accounting that its fee schedule meets
the requirements of paragraph (b)(1) of
this section if:

(1) The State sets a fee schedule that
would result in the collection and re-
tention of an amount less than that
presumed to be adequate under para-
graph (b)(2) of this section; or

(ii) The Administrator determines,
based on comments rebutting the pre-
sumption in paragraph (b)(2) of this
section or on his own initiative, that
there are serious questions regarding
whether the fee schedule is sufficient
to cover the permit program costs.

(c) Fee demonstration. The permitting
authority shall provide a demonstra-
tion that the fee schedule selected will
result in the collection and retention
of fees in an amount sufficient to meet
the requirements of this section.

(d) Use of Required Fee Revenue. The
Administrator will not approve a dem-
onstration as meeting the require-
ments of this section, unless it con-
tains an initial accounting (and peri-
odic updates as required by the Admin-
istrator) of how required fee revenues
are used solely to cover the costs of
meeting the various functions of the
permitting program.

§70.10 Federal oversight and sanc-
tions.

(a) Failure to submit an approvable pro-
gram. (1) If a State fails to submit a
fully-approvable whole part 70 pro-
gram, or a required revision thereto, in
conformance with the provisions of
§70.4, or if an interim approval expires
and the Administrator has not ap-
proved a whole part 70 program:

(i) At any time the Administrator
may apply any one of the sanctions
specified in section 179(b) of the Act;
and

(ii) Eighteen months after the date
required for submittal or the date of
disapproval by the Administrator, the
Administrator will apply such sanc-
tions in the same manner and with the
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same conditions as are applicable in
the case of a determination, dis-
approval, or finding under section
179(a) of the Act.

(2) If full approval of a whole part 70
program has not taken place within 2
years after the date required for such
submission, the Administrator will
promulgate, administer, and enforce a
whole program or a partial program as
appropriate for such State.

(b) State failure to administer or en-
force. Any State program approved by
the Administrator shall at all times be
conducted in accordance with the re-
quirements of this part and of any
agreement between the State and the
Administrator concerning operation of
the program.

(1) Whenever the Administrator
makes a determination that a permit-
ting authority is not adequately ad-
ministering or enforcing a part 70 pro-
gram, or any portion thereof, the Ad-
ministrator will notify the permitting
authority of the determination and the
reasons therefore. The Administrator
will publish such notice in the FEDERAL
REGISTER.

(2) If, 90 days after issuing the notice
under paragraph (c)(1) of this section,
the permitting authority fails to take
significant action to assure adequate
administration and enforcement of the
program, the Administrator may take
one or more of the following actions:

(i) Withdraw approval of the program
or portion thereof using procedures
consistent with §70.4(e) of this part;

(ii) Apply any of the sanctions speci-
fied in section 179(b) of the Act;

(iii) Promulgate, administer, or en-
force a Federal program under title V
of the Act.

(3) Whenever the Administrator has
made the finding and issued the notice
under paragraph (c)(1) of this section,
the Administrator will apply the sanc-
tions under section 179(b) of the Act 18
months after that notice. These sanc-
tions will be applied in the same man-
ner and subject to the same deadlines
and other conditions as are applicable
in the case of a determination, dis-
approval, or finding under section
179(a) of the Act.

(4) Whenever the Administrator has
made the finding and issued the notice
under paragraph (c)(1) of this section,
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the Administrator will, unless the
State has corrected such deficiency
within 18 months after the date of such
finding, promulgate, administer, and
enforce, a whole or partial program 2
years after the date of such finding.

(5) Nothing in this section shall limit
the Administrator’s authority to take
any enforcement action against a
source for violations of the Act or of a
permit issued under rules adopted pur-
suant to this section in a State that
has been delegated responsibility by
EPA to implement a Federal program
promulgated under title V of the Act.

(6) Where a whole State program con-
sists of an aggregate of partial pro-
grams, and one or more partial pro-
grams fails to be fully approved or im-
plemented, the Administrator may
apply sanctions only in those areas for
which the State failed to submit or im-
plement an approvable program.

(c) Criteria for withdrawal of State pro-
grams. (1) The Administrator may, in
accordance with the procedures of
paragraph (c) of this section, withdraw
program approval in whole or in part
whenever the approved program no
longer complies with the requirements
of this part, and the permitting author-
ity fails to take corrective action.
Such circumstances, in whole or in
part, include any of the following:

(i) Where the permitting authority’s
legal authority no longer meets the re-
quirements of this part, including the
following:

(A) The permitting authority fails to
promulgate or enact new authorities
when necessary; or

(B) The State legislature or a court
strikes down or limits State authori-
ties to administer or enforce the State
program.

(ii) Where the operation of the State
program fails to comply with the re-
quirements of this part, including the
following:

(A) Failure to exercise control over
activities required to be regulated
under this part, including failure to
issue permits;

(B) Repeated issuance of permits that
do not conform to the requirements of
this part;

(C) Failure to comply with the public
participation requirements of §70.7(h)
of this part;
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(D) Failure to collect, retain, or allo-
cate fee revenue consistent with §70.9
of this part; or

(E) Failure in a timely way to act on
any applications for permits including
renewals and revisions.

(iii) Where the State fails to enforce
the part 70 program consistent with
the requirements of this part, includ-
ing the following:

(A) Failure to act on violations of
permits or other program require-
ments;

(B) Failure to seek adequate enforce-
ment penalties and fines and collect all
assessed penalties and fines; or

(C) Failure to inspect and monitor
activities subject to regulation.

(d) Federal collection of fees. If the Ad-
ministrator determines that the fee
provisions of a part 70 program do not
meet the requirements of §70.9 of this
part, or if the Administrator makes a
determination under paragraph (c)(1) of
this section that the permitting au-
thority is mnot adequately admin-
istering or enforcing an approved fee
program, the Administrator may, in
addition to taking any other action au-
thorized under title V of the Act, col-
lect reasonable fees to cover the Ad-
ministrator’s costs of administering
the provisions of the permitting pro-
gram promulgated by the Adminis-
trator, without regard to the require-
ments of §70.9 of this part.

§70.11 Requirements for enforcement
authority.

All programs to be approved under
this part must contain the following
provisions:

(a) Enforcement authority. Any agency
administering a program shall have the
following enforcement authority to ad-
dress violations of program require-
ments by part 70 sources:

(1) To restrain or enjoin immediately
and effectively any person by order or
by suit in court from engaging in any
activity in violation of a permit that is
presenting an imminent and substan-
tial endangerment to the public health
or welfare, or the environment.

(2) To seek injunctive relief in court
to enjoin any violation of any program
requirement, including permit condi-
tions, without the necessity of a prior
revocation of the permit.
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(3) To assess or sue to recover in
court civil penalties and to seek crimi-
nal remedies, including fines, accord-
ing to the following:

(i) Civil penalties shall be recover-
able for the violation of any applicable
requirement; any permit condition;
any fee or filing requirement; any duty
to allow or carry out inspection, entry
or monitoring activities or, any regula-
tion or orders issued by the permitting
authority. These penalties shall be re-
coverable in a maximum amount of not
less than $10,000 per day per violation.
State law shall not include mental
state as an element of proof for civil
violations.

(ii) Criminal fines shall be recover-
able against any person who knowingly
violates any applicable requirement;
any permit condition; or any fee or fil-
ing requirement. These fines shall be
recoverable in a maximum amount of
not less than $10,000 per day per viola-
tion.

(iii) Criminal fines shall be recover-
able against any person who knowingly
makes any false material statement,
representation or certification in any
form, in any notice or report required
by a permit, or who knowingly renders
inaccurate any required monitoring de-
vice or method. These fines shall be re-
coverable in a maximum amount of not
less than $10,000 per day per violation.

(b) Burden of proof. The burden of
proof and degree of knowledge or in-
tent required under State law for es-
tablishing violations under paragraph
(a)(3) of this section shall be no greater
than the burden of proof or degree of
knowledge or intent required under the
Act.

(c) Appropriateness of penalties and
fines. A civil penalty or criminal fine
assessed, sought, or agreed upon by the
permitting authority under paragraph
(a)(3) of this section shall be appro-
priate to the violation.

APPENDIX A TO PART T70—APPROVAL
STATUS OF STATE AND LOCAL OPER-
ATING PERMITS PROGRAMS

This appendix provides information on the
approval status of State and Local operating
Permit Programs. An approved State part 70
program applies to all part 70 sources, as de-
fined in that approved program, within such
State, except for any source of air pollution
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